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Mission of the Service

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

and by applying the tax law with integrity and fairness to
all.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin of the
succeeding quarterly and semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part |. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 162.—Trade or deductible only if the exclusive and reguductible business expenses under
Business Expenses lar use of the portion of the residence i§ 162(a), regardless of the distance.

for the convenience of the employer.) In Rev. Rul. 94-47, 1994-2 C.B. 18, am-
26 CFR 1.162-2: Traveling expenses. Curphey v. Commissioner3 T.C. 766 plifies and clarifies Rev. Rul. 190 and
(Also sections 262; 1.262-1.) (1980), the Tax Court held that dailyRev. Rul. 90-23, and provides several

Deductibility of daily transportation transportation expenses incurred in goiquIes fpr determining whether da-ily trans—.
expensesThis ruling provides the rules between an office in a tax.payer’s resiportation expenses are deductible busi-
for determining whether daily transporta—denc.e and other work Iocathns were deress expenses under § 162(a). Under
tion expenses incurred by a taxpayer jfuctible Wherg the home office was thd&kev. Rul. 94-47, a taxpayer generally
going between the taxpayer’s residenc@xpayer’s principal place of businessnay not deduct daily transportation ex-
and a work location are deductible busivithin the meaning of § 280A(c)(1)(A) penses incurred in going between the tax-
ness expenses under section 162(a) of tfR the trade or business conducted by thgayer’s residence and a work location. A

Code. taxpayer at those other work locationstaxpayer, however, may deduct daily
The court stated that “[w]e see no reasomansportation expenses incurred in going

Rev. Rul. 99-7 why the rule that local transportation exbetween the taxpayer’s residence and a

ISSUE penses incurred in travel between ontmporarywork locationoutsidethe met-

business location and another are deepolitan area where the taxpayer lives
Under what circumstances are dailyuctible should not be equally applicablend normally works. In addition, Rev.
transportation expenses incurred by a taxhere the taxpayer’s principal place ofRul. 94-47 clarifies Rev. Rul. 90-23 to
payer in going between the taxpayer’dusiness with respect to the activities inprovide that a taxpayer must have at least
residence and a work location deductiblgolved is his residence.73 T.C. at 777— one regular place of business located
under § 162(a) of the Internal Revenu&78 (emphasis in original). Implicit in the*away from the taxpayer’s residence” in
Code? court’s analysis irCurpheyis that the de- order to deduct daily transportation ex-
ductibility of daily transportation ex- penses incurred in going between the tax-
LAW AND ANALYSIS penses is determined on a business-bpayer’s residence andtamporarywork
Section 162(a) allows a deduction fopusiness basis. location in the same trade or business, re-
all the ordinary and necessary expenses Rev. R.ul._ 190, 1953'—2 C.B. 303, progardless of the distance. In this regard,
paid or incurred during the taxable year jiyides a limited exception tq the generalR'ev. Ryl. 94-47 also states th.at. the'Ser-
carrying on any trade or business. Se&Yl€ that the expenses of going betweenwice will not follow the decision in
tion 262, however, provides that no del@xpayers residence and a work locatiowalker v. Commissionet,01 T.C. 537
duction is allowed for personal, living, orare¢ nondeductible commuting expense¢1993). Finally, Rev. Rul. 94-47 ampli-
family expenses. Rev. Rul. 190 deals with a taxpayer whdies Rev. Rul. 190 and Rev. Rul. 90-23 to
A taxpayer’s costs of commuting be-lives and ordinarily works in a particularprovide that, if the taxpayer’s residence is
tween the taxpayer’s residence and tH®etropolitan area but who is not regularlyhe taxpayer’s principal place of business
taxpayer’s place of business or empmyemployed at any specific work locationwithin the meaning of § 280A(c)(1)(A),
ment generally are nondeductible perln such a case, the general rule is théte taxpayer may deduct daily transporta-
sonal expenses under §§ 1.162—-2(e) afi@ily transportation expenses are not déion expenses incurred in going between
1.262-1(b)(5) of the Income Tax Regulaductible when paid or incurred by the taxthe taxpayer's residence and another work
tions. However, the costs of going bepayer in going between the taxpayer’focation in the same trade or business, re-
tween one business location and anoth&esidence and gemporarywork sitein-  gardless of whether the other work loca-
business location generally are deductiblgide that metropolitan area because thaton is regular otemporaryand regard-
under § 162(a). Rev. Rul. 55-109area is considered the taxpayer’s reguldess of the distance.
1955-1 C.B. 261. place of business. However, Rev. Rul. For purposes of both Rev. Rul. 90-23
Section 280A(c)(1)(A) (as amended byl 90 holds that daily transportation exand Rev. Rul. 94-47, @mporarywork
§ 932 of the Taxpayer Relief Act of 1997penses are deductible business expendesation is defined as any location at
Pub. L. No. 10534, 111 Stat. 881, effecwhen paid or incurred in going betweerwhich the taxpayer performs services on
tive for taxable years beginning after Dethe taxpayer’s residence andeanporary an irregular or short-tern.¢.,generally a
cember 31, 1998) provides, in part, that work siteoutsidethat metropolitan area. matter of days or weeks) basis. However,
taxpayer may deduct expenses for the Rev. Rul. 90-23, 1990-1 C.B. 28, disfor purposes of determining whether daily
business use of the portion of the taxtinguishes Rev. Rul. 190 and holds, irtransportation expense allowances and
payer’s personal residence that is exclypart, that, for a taxpayer who has one grer diem travel allowances for meal and
sively used on a regular basis as the primore regular places of business, daillodging expenses are subject to income
cipal place of business for any trade otransportation expenses paid or incurrethx withholding under § 3402, Rev. Rul.
business of the taxpayer. (In the case @f going between the taxpayer’s residencg9-371, 1959-2 C.B. 236, provides a 1-
an employee, however, such expenses aaad temporarywork locations are de- year standard to determine whether a
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work location issemporary. Similarly, for HOLDING year, that employment will be treated as
purposes of determining the deductibility _ ) temporary (in the absence of facts and cir-
of travel away-from-home expenses under " 9éneral, daily transportation ex-; y\stances indicating otherwise) until the
§ 162(a)(2), Rev. Rul. 93-86, 19932 C.BPENSes incurred in going between a taxg .o that the taxpayer's realistic expecta-
71, generally provides a 1-year standard RFYer's residence and a work location arg, \ -, anges. and will be treated st
determine whether a work location will be"ondeductible commuting expensesy, ., vaster that date.
treated asemporary However, su.ch expenses are deductlp € The determination that a taxpayer’s
The Service has reconsidered the defifinder the circumstances described in, .\ -0 i the taxpayer’s principal place
ition of atemporarywork location in Rev. Paragraph (1), (2), or (3) below. of business within the meaning of

Rul. 90-23 and Rev. Rul. 94—47, a.nd will oﬁi‘;tg:]azga}e/irs;nsa?;gfgggt |?]al|g|:]ranbse-§_ 280A(C)(1)(A) is not necessar”y deter-
replace the “irregular or short-terre(, P . P s rosid grtd 9 Pinative of whether the residence is the
generally a matter of days or weeksjWeen the taxpayer's resiaence anem-

. . taxpayer’s tax home for other purposes,
- : ; ; orary work location outside the | d
basis” standard in those rulings with a 1P y including the travel-away-from-home de-

year standard similar to the rules set fortf'€tropolitan area where the taxpayer - "
in Rev. Rul. 59-371 and Rev. Rul. 93-86lives and normally works. However, yn-duction under § 162(2)(2).
If an office in the taxpayer’s residence€SS paragraph (2) or (3) below applieszFFECT ON OTHER DOCUMENTS

satisfies the principal place of business rélaily transportation expenses incurred in
quirements of § 280A(c)(1)(A), then thed0ing between the taxpayer’s residence Rev. Rul. 190 and Rev. Rul. 59-371 are

residence is considered a business locad atemporarywork locationwithinthat obsoleted. Rev. Rul. 90-23 and Rev. Rul
tion for purposes of Rev. Rul. 90—23 ofmetropolitan area are nondeductible con84-47 are modified (regarding the defini-
Rev. Rul. 94-47. In these circumstance§uting expenses. tion of temporarywork location) and su-
the daily transportation expenses incurred (2) If a taxpayer has one or more reguperseded. With respect to issues (2) and
in going between the residence and othdar work locations away from the tax-(3) in Rev. Rul. 90-23 (regarding the gross
work locations in the same trade or busiPayer’s residence, the taxpayer maincome and employment tax treatment of
ness are ordinary and necessary busineigduct daily transportation expenses ineimbursements for employee daily trans-
expenses (deductible under § 162(®pe curred in going between the taxpayer'gortation expenses), see § 1.62-2 regard-
Curphey; see also Wisconsin Psychiatriéesidence and emporarywork location ing reimbursements in general, and Rev.
Services v. Commissiongts T.C. 839 in the same trade or business, regardlepgoc. 97-58 (particularly sections 3, 9, and
(1981). In contrast, if an office in theof the distance. (The Service will con-10), 1997-2 C.B. 587 (or any successor),
taxpayer’s residence does not satisfy tHéue not to follow théValkerdecision.)  regarding reimbursements using the op-
principal place of business requirements (3) If a taxpayer’s residence is the taxtjonal business standard mileage rate.
of § 280A(c)(1)(A), then the business acpayer’s principal place of business withinRey. Rul. 93-86 is distinguished.
tivity there (if any) is not sufficient to the meaning of § 280A(c)(1)(A), the tax-
overcome the inherently personal naturBayer may deduct daily transportation exDPRAFTING INFORMATION
of the residence and the daily transporta@enses incurred in going between the resi- ., principal author of this revenue
tion expenses incurred in going betweeflence and another work location in the ling is Edwin B. Cleverdon of the Of-
the residence and regular work locationgame trade or business, regardless ?l*mg s =C -

. ) i L= ice of Assistant Chief Counsel (Income
In these circumstances, the residence V¢hether the other work locationrisgular Tax and Accounting). For further infor-
not considered a business location for pupr temporaryand regardless of the dis- 9

poses of Rov. Rul 90-23 or Rev. Raance. maton regarcing i vene ulng, con
94-47, and the daily transportation ex- For purposes of paragraphs (1), (2), and '

penses incurred in going between the re<(3), the following rules apply in determin-2 toll-free call).

dence and regular work locations are peirg whether a work location temporary.

sonal expenses (nondeductible unddt employment at a work location is real- .

§§ 1.162—2(e) and 1.262—1(b)(5)Bee istically expected to last (and does in facp€Ction 195.—Start-up

Green v. CommissioneB9 T.C. 456 last) for 1 year or less, the employment iEXpenditures

(1972); Fryer v. Commissionef.C. M. temporaryin the absence of facts and cir- , ,

1974-77. cumstances indicating otherwise. If emgsp(;';;tté?'lr Election to amortize start-up
For purposes of determining the deployment at a work location is realisti-

ductibility of travel-away-from-home ex- cally expected to last for more than 1 yedf.D. 8797

penses under §162(a)(2), Rev. Rul. 93-8® there is no realistic expectation that the

defines “home” as the “taxpayer’s regulaemployment will last for 1 year or less, DEPARTMENT OF THE TREASURY

or principal (if more than one regular)the employment isot temporaryregard- Internal Revenue Service

place of business.'See Daly v. Commis- less of whether it actually exceeds 1 yeaR6 CFR Parts 1 and 602

sioner,72 T.C. 190 (1979), aff'd, 662 F.2dIf employment at a work location initially ) )

253 (4th Cir. 1981)Flowers v. Commis- is realistically expected to last for 1 yeaFlection to Amortize Start-Up

sioner,326 U.S. 465 (1946), 1946-1 C.Bor less, but at some later date the emplofzxpenditures for Active Trades

57. ment is realistically expected to exceed br Businesses

1999-5 |.R.B 5 February 1, 1999




AGENCY: Internal Revenue Serviceial in the administration of any internalcluding any extensions of time) for the

(IRS), Treasury. revenue law. generally, tax returns anthxable year in which the active trade or
. . tax return information are confidential, adusiness begins. Thus, a taxpayer may
ACTION: Final regulations. required by 26 U.S.C. 6103. file an election for any taxable year prior

to the year in which the taxpayer’s active
trade or business begins, and such elec-

Section 195 was added to the Internéion will become effective in the month of
under section 195. These regulations af€venue Code of 1954 by section 102 dhe year in which the taxpayer's active
necessary to provide rules and procedurdd® Miscellaneous Revenue Act of 198¢fade or business begins.

: : .and was amended by section 94 of the Tax On€ commentator suggested that the
for electing to amortize start-up expendis oform Act of 1984, provision in the proposed regulations per-

tres under'se.ct|on 195. j’hey affect aff Section 195 generally provides that nénitting the filing of a revised statement to
taxpayers wishing to amortize start-up ex(-j duction is allowed for Start giinclude any start-up expenditures not in-
penditures under section 195. eduction Is allowed for start-up expendi

tures unless the taxpayer elects to amofluded in the taxpayer’s original election
DATES: Effective Date: These regula- tize the expenditures. Under sectioftatement appears to endorse the practice
tions are effective December 17, 1998. 195(b)(1), if the taxpayer elects to amor0f those taxpayers who file elections list-

Applicability Date: For the date of ap- tize start-up expenditures, the expendi9 token or zero start-up expenditures on
plicability of these regulations, seelures are amortizable over a period of ndhe election statement and subsequently
§1.195-1(d). less than 60 months beginning with th@ttempt tg increase the.amount subject to

month in which the active trade or busi@mortization by expenditures that taxpay-

FOR FURTHER INFORMATION CON- ness begins. Section 195(d) provides th&fS have been unsuccessful in maintaining
TACT: David Selig, (202) 622-3040 (notan election to amortize start-up expend@S expansion costs. The provision is not
a toll-free number). tures must be made not later than the tinf€€signed to permit a taxpayer to revise the
prescribed by law for f|||ng the return forelection statement to include Start-up ex-

SUPPLEMENTARY INFORMATION: the taxable year in which the active tradeenditures omitted by reason of the tax-
_ or business begins (including extensiongayer’s claim on the taxpayer’s return that

Paperwork Reduction Act thereof). the expenditures are expansion costs. Ac-

The collection of information con- ©On January 13, 1998, the IRS pubcordingly, the regulations have been clari-
tained in these final regulations has bedighed a notice of proposed rulemakindied to provide that the election statement
reviewed and approved by the Office ofREG-209373-81, 1998-14 |.R.B. 26] inmay not be revised to include expendi-
Management and Budget in accordand&e Federal Register(63 F.R. 1933) tures tha'\t a taxpayer_ has treated_on the
with the Paperwork Reduction Act ofProposing amendments to the Income TelRXpayer's tax return in a manner incon-
1995 (44 U.S.C. 3507(d)) under ContrORegulations (26 CFR part 1) Concernin@lster_lt with their treatment as start-up ex-
number 1545-1582. the election to amortize start-up expendipenditures.

An agency may not conduct or sponsofUres under section 195 of the Internal Another commentator suggested that a
and a person is not required to respond tRevenue Code. A public hearing waseparate statement to make the election
a collection of information unless the col-scheduled for June 2, 1998, pursuant tounder section 195 should not be required
lection of information displays a valid notice of public hearing published simulfor small businesses, but rather a check-
control number. taneously with the notice of proposedhe-box election should be provided. A

The estimated annual burden per rdulemaking. No one requested to speak aeparate statement is necessary to ensure
spondent varies from .10 hours to .5 public hearing, therefore, no publighat the expenses listed therein are prop-
hours, depending on individual circumN€aring was held. Written comments reerly characterized as start-up expendi-
stances, with an estimated average of sponding to the notice were receivedures, and that amortization of the start-up
hours. After consideration of all of the com-expenditures will begin and end at the

Comments concerning the accuracy di€nts, the proposed regulations arproper times. The statement is simple to
this burden estimate and suggestions fGdopted as revised by this Treasury deatomplete (_':md _th_e time to prepare the
i statement is minimal. Accordingly, the

SUMMARY: This document contains Background
final regulations concerning start-up ex-
penditures for active trades or businesses

reducing this burden should be sent to th&0"- , : : :
final regulations retain the requirement

Internal Revenue Service Attn: IRS . ‘s : : ) ]

Reports Clearance Officer, PC:FP, Wasrgfxglgrr:r‘:;’;‘tgf Revisions and D'SCUSS'Onthat a separate statement with the requi-

ington, DC 20224, and to th@ffice of site information be attached to the tax-

Management and BudgetAttn: Desk  The proposed regulations provide thapayer's returmn.

Officer for the Department of the Trea-an election to amortize start-up expendispecia| Analyses

sury, Office of Information and Regula-tures is made by attaching a statement to

tory Affairs, Washington, DC 20503. the taxpayer’s income tax return. The in- has been determined that this Treasury
Books or records relating to this colleccome tax return and statement must ba&ecision is not a significant regulatory ac-

tion of information must be retained adiled not later than the date prescribed btion as defined in EO 12866. Therefore, a

long as their contents may become matelaw for filing the income tax return (in- regulatory assessment is not required. It

February 1, 1999 6 1999-5 |.R.B.



is hereby certified that these regulationstart-up expenditures is irrevocable, anBART 602—OMB CONTROL

do not have a significant impact on a sulthe amortization period selected by thlUMBERS UNDER THE

stantial number of small entities. Thigaxpayer in making the election may noPAPERWORK REDUCTION ACT

certification is based upon the fact that theubsequently be changed. L

time required to prepare and file the elec- (b) Time and manner of making elec- & 3 The authority citation for part

tion statement is minimal and will nottion. The election to amortize start-up ex802 continues to read as follows:

have a significant impact on those smapenditures under section 195 shall be Authority: 26 U.S.C. 7805. _

entities that choose to make the electiomade by attaching a statement containing " 4 In 8602.101, paragraph (c) is

Therefore, a Regulatory Flexibility the information described in paragraph (C§1mended. by adding an entry to the table

Analysis under the Regulatory Flexibilityof this section to the taxpayer's returnil Numerical order to read as follows:

Act (5 U.S.C. chap_ter 6) is not required. The statement must be filed no I.a_ter tha§602_101 OMB Control numbers.
Pursuant to section 7805(f) of the Interthe date prescribed by law for filing the

nal Revenue Code, the notice of propose@turn (including any extensions of time) FoEoE R

rulemaking preceding these regulationfor the taxable year in which the active (c)***

was submitted to the Chief Counsel fotrade or business begins. The statement

Advocacy of the Small Business Admin-may be filed with a return for any taxableCFR part or section Current OMB
istration for comment on its impact onyear prior to the year in which the taxwhere identified control No.
small business. payer’s active trade or business begingnd described

but no later than the date prescribed in the
preceding sentence. Accordingly, an elec-
The principal author of these regula:‘ion under section 195 filed for any tax-1.195-1................. 1545-1582

tions is David Selig, Office of the Assis-2PI€ year prior to the year in which the

tant Chief Counsel (Passthroughs anf@XPayer's active trade or business begins
Special Industries), IRS. However, othef@"d pursuant to which the taxpayer com-

personnel from the IRS and Treasury pgnenced amortizing start-up expenditures
in that prior year) will become effective in

partment participated in their develop- ) i
ment. the month of the year in which the tax-
payer’s active trade or business begins.
*oxox ok (c) Information required. The state-
ment shall set forth a description of the
trade or business to which it relates with
sufficient detail so j[hat EXpenses_ rEIa_tl_ng:iled by the Office of the Federal Register on De-
Accordingly, 26 CFR parts 1 and 6020 the trade or business can be identifiecbmper 16, 1998, 8:45 a.m., and published in the
are amended as follows: properly fo.r the taxable year in which thassue of the Federal Register for December 17, 1998,
statement is filed and for all future taxablé3 F.R. 69554)
PART 1—INCOME TAXES years to which it relates. The statement
L also shall include the number of months
Paragraph 1. The authority citation fof,,q¢ |esg than 60) over which the expendSection 262.—Personal, Living,
part 1 continues to read in part as followsyreq are to be amortized, and to the eand Family Expenses

Authority: 26 U.S.C. 7805 * ** tent known at the time the statement is
Par. 2. Section 1.195-1 is added Bled a description of each start-up exper® CFR 1.262-1: Personal, living, and family

read as follows:

Drafting Information

Bob Wenzel,
Deputy Commissioner of
Internal Revenue.

Donald C. Lubick,
Assistant Secretary of
Adoption of Amendments to the the Treasury.

Regulations

diture incurred (whether or not paid) and Penees:

the month in which the active trade or For the rules to determine whether daily trans-
business began (or was acquired). A réortation expenses incurred by a taxpayer are de-
vised statement may be filed to includg“Ctible business expenses under § 162(a), see Rev
(a) In general. Under section 195(b), a any start-up expenditures not included jfy - 997, page 4.
taxpayer may elect to amortize start-uphe taxpayer’s original election statement,
expenditures (as defined in sectiotbut the revised statement may not includ . .
195(c)(1)). A taxpayer who elects toany expenditures for which the taxpayeEecno.n 664.—Charitable
amortize start-up expenditures must, diad previously taken a position on a re- emainder Trusts
the' time of the election, select an amortiturn inconsisten_t with their treatment @Sy -rr 1 564 1: Charitable remainder trusts.
zation period of not less than 60 monthsstart-up expenditures. The revised state-

beginning with the month in which the aciment may be filed with a return filed afterT.D. 8791

tive trade or business begins. The elethe return that contained the election.

tion applies to all of the taxpayer’s start- (d) Effective date.This section applies DEPARTMENT OF THE TREASURY
up expenditures with respect to the trad® elections filed on or after December 17internal Revenue Service

or business. The election to amortiz&998. 26 CFR Parts 1, 25, and 602

§1.195-1 Election to amortize start-up
expenditures.
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Guidance Regarding Charitable Reports Clearance Officer, OP:FS:FPsecond method, the unitrust amount is de-
Remainder Trusts and Special Washington, DC 20224, and to tbéfice termined under the net income method
Valuation Rules for Transfers of ©f Management and BudgetAttn: Desk plus any amount of income that exceeds
Officer for the Department of the Trea-the current year’s fixed percentage
sury, Office of Information and Regula-amount to make up for any shortfall in

AGENCY: Internal Revenue Servicetory Affairs, Washington, DC 20503. payments from prior years when the trust

Interests in Trusts

(IRS), Treasury. Books or records relating to this collecincome was less than the fixed percentage
tion of information must be retained asamount (NIMCRUT method). The short-
ACTION: Final regulations. long as their contents may become matefall in payments from prior years is com-

) _ial in the administration of any internalmonly referred to as the “make-up
SUMMARY: This document contains reyenue law. Generally, tax returns andmount.”
final regulations relating to charitable retay return information are confidential, as The revisions to the proposed regula-

mainder trusts and to_ special \_/aluatior,nequired by 26 U.S.C. 6103. tions are discussed below.
rules for transfers of interests in trusts.
The final regulations provide additionalBackground I. Flip Unitrusts

guidance regarding charitable remainder . . . . ,
trusts. The final regulations affect chari-, O AP!il 18, 1997, the IRS published inA. Triggering Events

table remainder trusts and their beneficidl® Federal Register(62 F.R. 19072) a  The proposed regulations provide spe-
ries. notice of proposed rulemaking (REG-cific rules for when a trust may convert
209823-96, 1997-1 C.B. 763) regardingiom one of the income exception meth-

DATES: Effective date: These regula- Se€ctions 664 and 2702. Comments rexds of computing the unitrust amount to
tions are effective December 10, 1998. SPonding to the proposed regulationghe fixed percentage method (flip uni-

Applicability dates: For dates of ap- Were received, and a public hearing wagust). The proposed rule was designed
plicability of these regulations, see the ex?eld on November 18, 1997. After confor taxpayers who ultimately wanted the

planations under SUPPLEMENTARY Sidering the comments received and thgnitrust amount to be computed on the

INFORMATION. statements made at the public hearing, thied percentage method but funded the
proposed regulations are adopted as rgust with unmarketable assets that gener-
FOR FURTHER INFORMATION CON- Vised by this Treasury decision. ate little annual income. A number of

TACT: Mary Beth Collins or Jeff Erick- Exolanation of Provisions commentators agreed with the policy un-
son, (202) 622-3080 (not a toll-free num- P derlying the proposed rule. Some com-

ber). This document amends 26 CFR parts mentators requested that we permit flip
and 25 to provide additional rules unde#nitrusts for all income exception CRUTs
SUPPLEMENTARY INFORMATION:  qotions 664 and 2702. Section 664 cofegardless of the marketability of the trust
tains the rules for charitable remainde@ssets. Other commentators suggested
trusts (CRTs). In general, a CRT providethat the final regulations clarify whether
The collection of information con- for a specified periodic distribution to onethe proposed rule was a safe harbor or the
tained in these final regulations has beesr more beneficiaries (at least one ogxclusive circumstance for which a flip
reviewed and approved by the Office ofvhom is a noncharitable beneficiary) fotunitrust would be permitted.
Management and Budget in accordandée or for a term of years with an irrevo- In response, the final regulations ex-
with the Paperwork Reduction Act (44cable remainder interest held for the bengdand the availability of the flip unitrust to
U.S.C. 3507) under control number 1545fit of charity. certain other situations that the IRS and
1536. Responses to this collection of in- There are two types of CRTs: a charitafreasury believe are consistent with the
formation are required to allow taxpayer$le remainder annuity trust (CRAT) and degislative history indicating that a trustee
alternative means of valuing a charitableharitable remainder unitrust (CRUT). Ashould not have discretion to change the
remainder trust’s unmarketable assets. CRAT pays a sum certain at least annualljpethod used to calculate the unitrust
An agency may not conduct or sponsotp the beneficiaries (the annuity amount@amount. H.R. Conf. Rep. No. 782, 91st
and a person is not required to respond t8, CRUT pays a unitrust amount at leas€ong., 1st Sess. 296 (1969), 1969-3 C.B.
a collection of information unless the col-annually to the beneficiaries. Generally$44, 655.
lection of information displays a valid the unitrust amount is a fixed percentage The final regulations allow the govern-
control number. of the net fair market value of the CRUT’sing instrument of a CRUT to provide that
The estimated annual burden per reassets valued annually (fixed percentagbe CRUT will convert once from one of
spondent varies from .25 to .75 hours, d&2RUT). The unitrust amount can insteathe income exception methods to the
pending on individual circumstancespe calculated under one of two incoméxed percentage method for calculating
with an estimated average of .5 hours. exception methods (income exceptiothe unitrust amount if the date or event
Comments concerning the accuracy c€RUT). Under the first method, the unitriggering the conversion is outside the
this burden estimate and suggestions forust amount is the lesser of the fixed pecontrol of the trustees or any other per-
reducing this burden should be sent to theentage amount or the trust's annual nebns. The final regulations include exam-
Internal Revenue Service Attn: IRS income (net income method). Under theles of permissible and impermissible

Paperwork Reduction Act
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triggering events. For example, permissifinal regulations expand the circum-ncome under section 664(b)(1), (2), or
ble triggering events with respect to angtances in which reformation is available(3); and/or (b) the trust distributes prop-
individual include marriage, divorce, The final regulations allow income exceperty (other than cash) that it owned as of
death, or birth of a child. Also, the sale ofion CRUTs to be reformed to add provithe close of the taxable year to pay the an-
an unmarketable asset such as real estatens allowing a conversion to the fixechuity or unitrust amount and the trustee
is a permissible triggering event. Exampercentage method provided the triggeelects on Form 5227, “Split-Interest Trust
ples of impermissible triggering eventsng event does not occur in a year prior ttnformation Return,” to treat any income
include the sale of marketable assets andlee year in which the court issues thgenerated by the distribution as occurring
request from the unitrust recipient or therder reforming the trust. Adding theon the last day of the taxable year for
unitrust recipient’s financial advisor thatconversion provisions will not cause thevhich the amount is due. In addition, for
the trust convert to the fixed percentag€RUT to fail to function exclusively as aCRATs and fixed percentage CRUTs that
method. CRT and will not be an act of self-dealingwere created before December 10, 1998,
The final regulations also provide thatuunder section 4941 if the trustee initiatethe annuity or unitrust amount may be
the conversion to the fixed percentagéegal proceedings to reform the trust byaid within a reasonable time after the

method occurs at the beginning of the taxjune 8, 1999. close of the taxable year for which it is
able year that immediately follows the ] . ) due if the percentage used to calculate the
taxable year in which the triggering datd!- Time for Paying the Annuity Amount gnnity or unitrust amount is 15 percent
or event occurs. Any make-up amount OF the Unitrust Amount or less.

described in section 664(d)(3)(B) is for-
feited when the trust converts to the fixeqh
percentage method.

The proposed regulations define un
marketable assets as assets other th

The proposed regulations provide thaf
e payment of the annuity amount or the
unitrust amount determined under the Under section 664(d)(2)(A), a CRUT
fixed percentage method must be made byust value its assets annually. The pro-
cash, cash equivalents, or marketable sh close of the taxable year in'which it iposed regulations provide that, if a CRT
't"es (within the me’anin of sectiongue' The rules were proposed in respond®lds unmarketable assets and the only
;;T('C)) Commentators askged for clarifi-to abuses associated with the use of accélustee is the grantor, a noncharitable ben-
cation .of the termunmarketable assetserated CRTs described in thi'ce 94—'78ficiary, or a related or subqrdinate party
and recommended changing the scope g 994—2 C.B. 555). After receiving a 5|g~tq the grgnt_or or the nongharltable be_nefl-
this class of assets. In response, the ﬁngﬁflcant number of comments on the proeiary within the meaning of s_ectlon
regulations define unmarketable :alssets osed rules, the IRS |ssueq Notice 97—&872(c) and the applicable regulatlons,. the
assets other than cash. cash equivalen%i.997_48 I.R.B. 1;), w_hlch providedtrustee mus_t. value thpse assef[s using &
or assets that can be r'eadily sold or e juidance on complying with the proposedurrent qualified appraisalas d_e_fmed in
changed for cash or cash equivalents. I:(r)Lrlles for the 1997 taxable year. §1..170A—13((.:)(3),. from @gualified ap-
example, unmarketable assets include re Qne commentator recommended appraiser,as defined in 81.170A-13(c)(5).
property,closely-held stock. and unregisp ying the proposed ruIes_onIy to tru_sts The final regulatlons folloyv the pro-
tered sécurities for whick; there is nocreated gfter the date the final regulationsosed regulations and provide that the
available exemption permitting puinCare publlshed_. Another co.mmen.tator sugrust’s unmgrketable assets must be val-
sale. gested adopting the rules in Noucg 97-68ed _b_y an mde_pendent trusteg,_ or by a
Commentators requested that the fin r all trusts createq aft'er a certain datequghﬂed appraisal from a qugllfled ap-
regulations permit conversions from th Ithough recent Iegllslatlve changes havpra!ser. The proposed regulations deflneT
fixed percentage method to one of the inr_educed the potential tax benefits of acan independent trustee as a person who_ is
come exception methods and conversior%ele,rated CRTs, the IRS and Treasurg_ot the grantor, a noncharlltable benefi-
from a CRAT to a CRUT. The flip uni- qontlnue to be concerned about the poteoiary or a related or subord!nate party tp
trust allowed in the final regulations is thet'_al abuse of the post-year-end grace p@h_e gran_tor_, or the nonc_hantable be_neﬂ—
only type of permissible conversion.”Od to produce a tax-free return of appreciary within the meaning of section
Thus. a CRAT cannot convert to a CRLﬂc:iation in the assets contributed to &72(c) and the applicable regulations.
' .CRAT or a fixed percentage CRUT.The final regulations add the grantor’s

without losing its status as a CRT. Simi-

larly, a CRUT using the fixed percentagérherefore' the final regulations adopspouse to the list of persons to whom an

method cannot convert to an income e){_qles sim_ilar to _t_hos.e in Notice 97—68’ndepepdent trustee cannot be_ relat_ed or

ception method without losing its statuVith certain modifications. The r_ules aresubordinate. A co- trustee who is an inde-

as a CRT. effective for taxable years ending aftependent trustee may value the trust’s un-
April 18, 1997. marketable assets.

B. Effective Date and Transitional Rules For CRATs and fixed percentage Finally, in response to comments, the
The rules for flip unitrusts are effectiveCRUTS, the annuity or unitrust amounfinal regulations define unmarketable as-
for CRUTSs created on or after Decembemay be paid within a reasonable timeets as assets other than cash, cash equi\
10, 1998. The proposed regulations ahfter the close of the year for which it isalents, or assets that can be readily sold or
lowed reformations in limited circum- due if (a) the character of the annuity oexchanged for cash or cash equivalents.

stances. In response to comments, thmitrust amount in the recipient’'s hands i§or example, unmarketable assets include

Appraising Unmarketable Assets
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real property, closely-held stock, and unsets when contributed to the trust, must Herafting Information

registered securities for which there is nallocated to trust principal. Some com- o

available exemption permitting publicmentators stated that the rule is inconsis- 1 1€ Principal authors of these regula-

sale. tent with the rule concerning incomelions are Mary Beth Collins and Jeff Er-
The rules for valuing unmarketable asunder section 643(b). Other commente{pkson’ Office of the ASS'Stam_ Chief

sets are effective for trusts created on abrs questioned whether the make-u{iounsel (Passthroughs and Special Indus-

after December 10, 1998. amount under the NIMCRUT method

ries), IRS. However, other personnel
should be treated as a liability when valulfom offices of the IRS and Treasury De-
ing the trust’s assets.
ment.

partment participated in their develop-
The final regulations maintain the pro-

Under the proposed regu'ationS, un|h|b|t|0n on a||Ocating precontl’ibution ok ok x K

trust interests in an income exceptio@ain to trust income for an income excep- _
CRUT that are retained by the donor ofion CRUT. However, the governing in-Adoption of Amendments to the

any applicable family member will be val-strument, if permitted under applicabléRegulations

ued at zero when a noncharitable benefiocal law, may allow the allocation of - A ..o qingly, CFR parts 1, 25, and 602
ciary of the trust is someone other th"’.m (most-contribution capital gains to trust N e amended as follows:

the donor, (2) the donor’s U.S. citizercome. Taxpayers do not have to treat the

spouse, or (3) both the donor and th&ake-up amount as a liability when valuPART 1—INCOME TAXES

donor’s U.S. citizen spouse. Commentang the assets of a NIMCRUT.

tors stated that income exception CRUTS . Paragraph 1. The aut_hority citation for
VI. Example lllustrating Rule for part 1 continues to read in part as follows:

without a make-up provision should be ch 7ina Distributi f o . x
exempt from section 2702. The IRS and aracterizing Distributions from Authority: 26 U.S.C. 7805
CRUTs Par. 2. In 81.664-1, paragraphs (a)(7)

Treasury believe that, in additiqn to the and (d)(L)(ii) are added. and paragraph
NIMCRUT method, the net income The proposed regulations contain a )(4) is added following ,the copncluging

method can be used to circumvent the "b'xample of how the ordering rule unde

; . ext of paragraph (f)(3) to read as follows:
tent of section 2702. Therefore, the finalg tion 664(b) operates when the unitrust paragraph (f)(3)
regulations do not exempt from sectionymqaynt is computed under an income ex1.664—1 Charitable remainder trusts.
2702 CRUTSs that use only the net INCOMEeption method. No comments were re-

method. ceived on this example. Thus, the final (&) ***
Commentators also stated that the Prsgulations adopt the example without (7) Valuation of unmarketable assets

IV. Application of Section 2702 to
Certain CRUTs

posed rule encompassed other transfeéﬁy changes. (i) In general.lf unmarketable assets are
that section 2702 was not intended to in- transferred to or held by a trust, the trust
clude. A commentator noted that the proEffect on Other Documents will not be a trust with respect to which a
posed rule would value a transferor’s in- ) _ deduction is available under section 170,
terest at zero even though the transferor Notice 97-68 (1997-48 I.R.B. 11) 12055, 2106, or 2522, or will be treated as
merely retained a secondary life estat@Psolete as of December 10, 1998. failing to function exclusively as a chari-
The fingl regulations clarify that SeCtionSpeciaI Analyses table _remain_der trust unless, whenever the
2702 will not apply when there are only trust is required to value such assets, the

two consecutive noncharitable beneficial It has been determined that this Trearaluation is—
interests and the transferor holds the segury decision is not a significant regula- (a) Performed exclusively by an inde-
ond of the two interests. tory action as defined in EO 12866 pendent trustee; or
Commentators also asked whether se¢herefore, a regulatory assessment is not(b) Determined by aurrent qualified
tion 2702 may apply to flip unitrusts. Therequired. It also has been determined thappraisal, as defined in §1.170A-13(c)-
potential abuse associated with incomgection 553(b) of the Administrative Pro{3), from aqualified appraiseras defined
exception CRUTSs also exists with flipcedure Act (5 U.S.C. chapter 5) does nah §1.170A-13(c)(5).
unitrusts. Therefore, under the final reguapply to these regulations, and because (i) Unmarketable assetsUnmarket-
lations, section 2702 applies to a flip unithe regulation does not impose a collecable assets are assets that are not cash,
trust if the CRUT does not fall within onetion of information on small entities, thecash equivalents, or other assets that can
of the exemptions. Regulatory Flexibility Act (5 U.S.C. be readily sold or exchanged for cash or
chapter 6) does not apply. Therefore, eash equivalents. For example, unmar-
Regulatory Flexibility Analysis is not re- ketable assets include real property,
quired. Pursuant to section 7805(f), thelosely-held stock, and an unregistered
notice of proposed rulemaking precedingecurity for which there is no available
The proposed regulations clarify thathese regulations was submitted to thexemption permitting public sale.
the proceeds from the sale of an incom€hief Counsel for Advocacy of the Small (iii) Independent trusteeAn indepen-
exception CRUT’s assets, at least to thBusiness Administration for comment ordent trustee is a person who is not the
extent of the fair market value of the asis impact on small business. grantor of the trust, a noncharitable bene-

V. Prohibition on Allocating
Precontribution Gain to Trust Income
and Make-up Amount as a Liability
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ficiary, or a related or subordinate party to (a) * * * 15 percent or less of the initial net fair
the grantor, the grantor’s spouse, or a non- (1) * * * (i) Payment of sum certain atmarket value of the property irrevocably
charitable beneficiary (within the mean{east annually.The governing instrument passing in trust as determined for federal
ing of section 672(c) and the applicablg@rovides that the trust will pay a sum certax purposes.
regulations). tain not less often than annually to a per- (c) Reasonable time For this para-
son or persons described in paragragraph (a)(1)(i), a reasonable time will not
(a)(3) of this section for each taxable yeavrdinarily extend beyond the date by
(d) *** (1) *** of the period specified in paragraph (a)(5\vhich the trustee is required to file Form
(i) Example. The following example Of this section. 5227, “Split-Interest Trust Information
illustrates the application of this para- (&) General rule applicable to all Return,” (including extensions) for the
graph (d)(1): trusts. A trust will not be deemed to havetaxable year.

o , _ ~engaged in an act of self-dealing (within (d) Example. The following example
defcfﬁ)rgglieﬁ(z e)i o ggj(rgig')e;séngg‘_deTrh“e”gL”nsJ;pe meaning of section 4941), to have uriustrates the rules in paragraph (a)(1)-
unitrust amount is the lesser of the amount of trugPlated debt-financed income (within the(i)(@) of this section:
income, as defined_ in §1.664-3(a)(1)(1)(b), or Si)meaning .Of section 5.14)’. to hav.e r.eceived Example. Xs a charitable remainder annuity
percent of the net fair market yalue of the trust asseggn additional contribution (within the trust described in section 664(d)(1) that was created
valued annually. The net falr_ market vglue of th_?neaning of paragraph (b) of this section)mer December 10, 1998. The prorated annuity
trust assets on the valuation date in 1996 i§, 4 haye fajled to function exclusivelyamount payable fron for Year 1 is $100. The
$150,000. During 1996 has $7,500 of income ) . o . )
after allocating all expenses. All ¥fs income for &S @ charitable remainder trust (within thgustee does not pay the annuity amount to the recip-

1996 i tax-exempt income. At the end of 198, meaning of §1.664—1(a)(4)) merely belent by the close of Year 1. At the end of YeaK,

. . . . . has only $95 in the ordinary income category under
ordinary income for the current taxable year an¢ause the annuity amount is pa|d after tk&%ctiony664(b)(1) and no in{:ome in the c%pii/al gain

Egﬂ:sg&;gt;: gg?)i;aalr);;ril:c;(r)r:etrl:grC;l)Jrri:)ern)t/ci:)r;;reedose of the taxable year if such paymenyr tax-exempt income categories under section
year is zero and undistributed capital gain for pri oIS made within a reasonable time after thes4(b)(2) or (3), respectively. By April 15 of Year 2,

years is $30,000; ands tax-exempt income for the close of such taxable year and the entif@ addition to $95 in cash, the trustee distributes to

current year is $7,500 and undistributed tax-exem@nnuity amount in the hands of the I’eCipit-he recipient of the annuity a capital asset with a $5

: : : . . . fair market value and a $2 adjusted basis to pay the
income for prior years is $2,500. ent is characterized only as income frOr@loo annuity amount due f(ir Year 1 Thept:/ust
(ii) Because the trust income of $7,500 is les y :

than the fixed porcentage amount of $9,000, (€ Ccategories described in SectioBwned the asset at the end of Year 1. Under §1.664-
unitrust amount for 1996 is $7.500. The (‘:hare’lcte‘664(b)(1)' (2), or (3), except to the extent(d)(5), the distribution is treated as a saleXbye-

of that amount in the hands of the recipient of thé iS characterized as corpus described flting inX recognizing a $3 capital gain. The

* Kx kx *x %

unitrust amount is determined under section 664(bjection 664(b)(4) because— trustee elects to treat the capital gain as occurring on
Because the unitrust amount is less tianundis- (1) The trust distributes property (Otherthe last day of Year 1. Under §1.664-1(d)(1), the

tributed capital gain income, the recipient of th . character of the annuity amount for Year 1 in the re-
unitrust amount treats the distribution of $7,500 :tshan cash) that it owned at the close of tr@P'e”tS hands is $95 of ordinary income, $3 of cap-

capital gain. At the beginning of 199%'s undis- taxable year to pay the annuity amountal gain income, and $2 of trust corpus. For Year 1,
tributed capital gain for prior years is reduced t@nd X satisfied paragraph (a)(1)(i)(a) of this section.
$22,500, anX’s undistributed tax-exempt income is (2) The trustee elects to treat any in- Effecti date. Thi h
i R e ective date.This paragra
increased to $10,000. come generated by the distribution as oc- (€) Eff . paragrap
a)(1)(i) is applicable for taxable years

* ok kK k curring on the last day of the taxable year ’ .
() *** in which the annuity amount is due. ending after April 18, 1997.
(b) Special rule for trusts created be- Xk kK x

(4) Valuation of unmarketable assetsf re December 10, 1998 addition, to

The rules contained in paragraph (a)(7) Q[ " ... . mstances described in paragraph Par. 4. Section 1.664-3 is amended as
this section are applicable for trusts cre;, Jollows:

?&a)(l)(i)(a) of this section, a trust create
ated on or after December 10, 1998. & o0 0"ho comper 10, 19’98, will not be 1. Paragraphs (2)(1)(3) (a)(1)(i)-

trust in existence as of December 10y 104’0 have engaged in an act of seff)(1), and (@)(1)()6)(2) are revised.

1998, whose governing instrument "€4ealing (within the meaning of section 2- Paragraphs (2)(1)@X3). (@)(1)()-

qhuires that an indkeper;)client trustee Valgf941), to have unrelated debt-financed ifP)(4), (@)(1)(O)(5), and (a)(1)()¢)
the trusts unmarketable assets may e, o yithin the meaning of sectionthrough (@)(1)()()) are added.

amended or reformed to permit a valua,;14) to have received an additional con- 3: The third sentence of paragraph

tion method that satisfies the require; . tion (within the meaning of para_(a)(l)(iv) is revised.

ments of paragraph (a)(7) of this sectlonraph (b) of this section), or to have failed The added and revised provisions read

for taxable years beginning on or afte . . . as follows:
December 10, 1998, ?o function exclusively as a charitable re

mainder trust (within the meaning °f§1.664—3 Charitable remainder unitrust.
xR RO 81.664-1(a)(4)) merely because the annu-

Par. 3. In §1.664—2, paragraph (a)(l)(i' y amount is paid after the cIosg of the (a)***
is revised to read as follows: axable year if such payment is made (1) *** (i) *** (a) General rule.The
within a reasonable time after the close ajoverning instrument provides that the
81.664—-2 Charitable remainder annuity such taxable year and the sum certain toust will pay not less often than annually
trust. be paid each year as the annuity amountasfixed percentage of the net fair market
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value of the trust assets determined anntienary with, or within the control of, the Example 3. ¥s funded with cash and with a se-
ally to a person or persons described ittustees or any other persons; f_“”ty tzaémf]y be Péb“c'y,”"’}de“ “I”deth:‘]e Securi-
paragraph (a)(3) of this section for each (2) The change from the method prei—fgS i o0, pfg:/riryiot?];’ - Ch;ﬂgg‘ﬁn'
taxable year of the pe.riod specified irscril?ed in paragraph (a)(l)@))( of _this method for computing the annual unitrust amount is
paragraph (a)(5) of this section. Thisection to the method prescribed in parariggered when the stock is soltf.does not provide
paragraph (a)(1)(ig) is applicable for graph (a)(1)(i)§) of this section occurs atfor a combination of methods that satisfies the re-
taxable years ending after April 18, 1997the beginning of the taxable year that imduirements of paragraph (2)(1)@(of this section

(b) * % % mediately follows the taxable year durinqa’ecause the sale of the publicly-traded stock is

. . o ithin the discretion of the trustee.

(1) The amount of trust income for awhich the date or event specified under gyampie 4. gstablishe for her granddaughter,
taxable year to the extent that sucparagraph (a)(1)(ip)(1) of this section G,whenGis 10 years old. The governing instrument
amount is not more than the amount resccurs; and of Y provides for the change in method for computing

quired to be distributed under paragraph (3) Following the trust’s conversion tothe annual unitrust amount as of the first day of the

. . . . : ear following the year in whic turns 18 years old.
(@)(2)(1)(@) of this section. the method described in paragrapEﬁlprovides fo? a co);nbination of methods ilhat satisfies

(2) An amount of_trL_Jst income for a(a)(1)())@) of this section, the trust will paragraph (a)(1)(i)(c) of this section.
taxable year that is in excess of thgay at least annually to the permissible re- Example 5The governing instrument of pro-
amount required to be distributed undecipients the amount described only irvides for the change in method for computing the
paragraph (a)(1)(if) of this section for paragraph (a)(1)(i#) of this section and annual unitrust amount as of the first day of the year

h r h xtent th r n : : llowing the year in which the donor is married.
such year to the extent that (by reason @fot any amount described in paragrapf{r)‘?rovides for a combination of methods that satisfies

paragraph (a)(l)(|)1)(1) of this SeCtion) (a)(l)(l)(b) of this section. paragraph (a)(1)(i)(c) of this section.

the aggregate of the amounts paid in prior (d) Triggering event. For purposes of = Example 6 The governing instrument &f pro-

years was less than the aggregate of suplragraph (a)(1)(i¥j(1) of this section, a vides that if the donor divorces, the change in

required amounts. triggering event based on the sale of ufvethod for computing the annual unitrust amount
(3) For this paragraph (a)(1)@) trust marketable assets as defined in §1.664R:—m occur as of the first day of the year following

. . . .. . . e year of the divorceY provides for a combina-
income means income as defined undar(a)(7)(||), or the marriage, dlvorce'tion of methods that satisfies paragraph (a)(L)(i)(

section 643(b) and the applicable reguladeath, or birth of a child with respect taf this section.

tions. any individual will not be considered dis- Example 7 The governing instrument of pro-
(4) For this paragraph (a)(1)®) pro- cretionary with, or within the control of, vides for the change in method for computing the
ceeds from the sale or exchange of any age trustees or any other persons. annual unitrust amount as of the first day of the year

. . following the year in which the noncharitable bene-
sets contributed to the trust by the donor (¢) Examples.The following examples ficiary’s first child is born. Y provides for a combi-

must be allocated to principal and not tdllustrate the rules in paragraph (a)(1)nation of methods that satisfies paragraph
trust income at least to the extent of th@)(c) of this section. For each example(a)(1)(i)) of this section.

fair market value of those assets on thgssume that the governing instrument of Example 8The governing instrument of pro-
date of contribution. charitable remainder unitrudt provides vides for the change in method for computing the

. [ annual unitrust amount as of the first day of the year
(5) The rules in paragraphs (2)(L)X  thatY will initially pay not less often than ¢oing the year in which the noncharitable bene-

(1), (2), and B) of this section are applica-annually the amount described in paraiciary’s father dies.Y provides for a combination of
ble for taxable years ending after graph (a)(1)()k) of this section and then methods that satisfies paragraph (a)(XXi)f this
April 18, 1997, and the rule in para-pay the amount described in paragrap¥fction.

raph (a)(1)()b)(4) of this section is ap- ; ; ; Example 9.The governing instrument of pro-
graph (a)(1)()6)(4) P- (a)(1)(i)(@) of this section (calculated et e o e omputing the an-

plicable for sales or exchanges that occulsing the same fixed percentage) for the .’ nitrust amount as of the first day of the year
after April 18, 1997. remaining years of the trust and that thgjiowing the year in which the noncharitable benefi-
(c) Combination of methodsinstead requirements of paragraphs (a)(1)}{jj2) ciary's financial advisor determines that the benefi-
of the amount described in paragrapblnd @) of this section are satisfied. Theciary should begin receiving payments under the sec-
(a)(1)(i)@) or (b) of this section, the gov- examples are as follows: ond prescribed payment method. Because the

erning insirument may provide that he | e iy e e s B o
trust will pay not less often than annually Example 1. ¥Ys funded with the donor’s former

’ . ersonal residence. The governing instrumen¥ of trol, Y does not provide for a combination of methods
the amou nt (.JeSCI’I.bed In p_a_r'_agrapﬁrovides for the change in method for computing thihat satisfies paragraph (a)(1)g)0f this section.
(@)(2)(1)(b) of this section for an initial pe- annual unitrust amount as of the first day of the year Example 10The governing instrument of pro-
riod and then pay the amount described iallowing the year in which the trust sells the resivides for the change in method for computing the
paragraph (a)(1)(i}) of this section (cal- dence.Y provides for a combination of methods tha@nnual unitrust amount as of the first day of the year

. . tisfies paragraph (a)(1)(i)(c) of this section. following the year in which the noncharitable bene-
culated usm_g .the same fixed percentagé? Example 2. Ys funded with cash and an unregis-ﬁCiaW submits a request to the trustee that the trust
for the remaining years of the trust only it security for which there is no available exemp:onvert to the second prescribed payment method.

the governing instrument provides that—tjon permitting public sale under the Securities an§€cause the change in methods for paying the uni-
(1) The change from the method pregxchange Commission rules. The governing instrfust amount is triggered by an event that is within a
scribed in paragraph (a)(1)®) of this ment of Y provides that the change in method forperson’s controlY does n_ot‘prowde for a combln-a-
section to the method prescribed in pargomPuting the annual unitrust amount is triggered offon of methods that satisfies paragraph (a)(Z)(i)(
h . f thi .75 7 T the earlier of the date when the stock is sold or at ti@f this section.
grap (a)(l)(l)é) O this section Is tr!g- time the restrictions on its public sale lapse or are oth- .
gered on a specific date or by a singlgise lifted. Y provides for a combination of meth- (f) Effective date—(1) General rule.

event whose occurrence is not discreods that satisfies paragraph (a)(1)(i)(c) of this sectiof?aragraphs (a)(1)(i)(c), (d), and (e) of this
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section are applicable for charitable reyear prior to the year in which the couris made within a reasonable time after the
mainder trusts created on or after Decenissues the order reforming the trust, exceptose of such taxable year and the fixed
ber 10, 1998. for situations in which the governing in-percentage to be paid each year as the uni
(2) General rule regarding reforma- strument prior to reformation already protrust amount is 15 percent or less of the
tions of combination of method unitrustsvided for payment of the unitrust amounhet fair market value of the trust assets as
If a trust is created on or after Decembaunder a combination of methods that is natetermined under paragraph (a)(1)(iv) of
10, 1998, and contains a provision allowpermitted under paragraph (a)(1)§))of this section.
ing a change in calculating the unitrusthis section and the triggering event oc- (i) ExampleThe following example il-
amount that does not comply with thecurred prior to the reformation. lustrates the rules in paragraph (a)(1)(i)(9)
provisions of paragraph (a)(1)@)(of this (g) Payment under general rule forof this section:
section, the trust will qualify as a charitafixed percentage trustsWhen the uni-
ble remainder unitrust only if it is trust amount is computed under paragrap .
L. . . . . calculates the unitrust amount under paragraph
amended or reformed to use the initiafa)(1)(i)(@) of this section, a trust will Not (5)1yi)(a) of this sectionX was created after De-
method for computing the unitrustbe deemed to have engaged in an act @mber 10, 1998. The prorated unitrust amount
amount throughout the term of the trustself-dealing (within the meaning of sec-payable fromX for Year 1 is $100. The trustee does
or is reformed in accordance with paration 4941), to have unrelated debt-finot pay the unitrust amount to the recipient by the
graph (a)(1)(){)(3) of this section. If a nanced income (within the meaning of"d of the Year 1. At the end of Yearxthas only

. : 95 in the ordi i t d ti
trust was created before December 18@gection 514), to have received an addgi 1 e orfinary INCOme ea7egory tncer secton

; o . . Il o . 64(b)(1) and no income in the capital gain or tax-
1998, and contains a provision allowing d@ional contribution (within the meaning of exempt income categories under section 664(b)(2)
change in calculating the unitrust amounparagraph (b) of this section), or to haver (3), respectively. By April 15 of Year 2, in addi-
that does not comply with the provisiondailed to function exclusively as a charitation to $95 in cash, the trustee distributes to the uni-
of paragraph (a)(1)(i¥j of this section, ble remainder trust (within the meaning offust recipient a capital asset with a $5 fair market
the trust may be reformed to use the initig§1.664—1(a)(4)) merely because the uni’;i':tea‘::guﬁfju:dfjsrst\?:a?is'S;Efﬁﬁ;{'i\/ﬁgg ey
method for computing the unitrusttrust amount is paid after the close of thgse 4t the end of Year 1. Under §1.664-1(d)(5),
amount throughout the term of the trustaxable year if such payment is madee distribution is treated as a saledjyesulting in
without causing the trust to fail to func-within a reasonable time after the close of recognizing a $3 capital gain. The trustee elects to
tion exclusively as a charitable remaindesuch taxable year and the entire unitrugtat the capital gain as occurring on the last day of
unitrust under §1.664—1(a)(4), or may bamount in the hands of the recipient igea" 1. Under §1.664-1(d)(1), the character of the
. . . . unitrust amount for Year 1 in the recipient’s hands is
reformed in accordance_ with paragrapbharact_erlzed o_nly as income from thg—‘-,‘>95 of ordinary income, $3 of capital gain income,
(@)(@)(HE )(3) of this section. Except ascategories described in section 664(b)(1nd $2 of trust corpus. For YearXsatisfied para-
provided in paragraph (a)(1){)(3) of (2), or (3), except to the extent it is chargraph (a)(1)(i)g) of this section.
this section, a qualified charitable remainacterized as corpus described in section ] .
der unitrust will not continue to qualify as664(b)(4) because— (i) Payment under income exception.
a charitable remainder unitrust if it is (1) The trust distributes property (otherVhen the unitrust amount is computed
amended or reformed to add a provisiothan cash) that it owned at the close of tHéhder paragraph (a)(1)(i)(b) of this sec-
allowing a change in the method for caltaxable year to pay the unitrust amoun#ion, @ trust will not be deemed to have
culating the unitrust amount. and engaged in an act of self-dealing (within
(3) Special rule for reformations of (2) The trustee elects to treat any intheé meaning of section 4941), to have un-
trusts that begin by June 8, 199%ot- come generated by the distribution as odelated debt-financed income (within the
withstanding paragraph (a)(1)@i)(2) of curring on the last day of the taxable yedeaning of section 514), to have received
this section, if a trust either provides foffor which the unitrust amount is due. ~ an additional contribution (within the
payment of the unitrust amount under a (h) Special rule for fixed percentagemeaning of paragraph (b) of this section),
combination of methods that is not pertrusts created before December 10, 199®r to have failed to function exclusively
mitted under paragraph (a)(1)@)(f this When the unitrust amount is compute@s a charitable remainder trust (within the
section, or provides for payment of thainder paragraph (a)(1)(i)(a) of this secmeaning of 81.664-1(a)(4)) merely be-
unitrust amount under only the methodion, a trust created before December 1@ause payment of the unitrust amount is
prescribed in paragraph (a)(1)f)©f this 1998, will not be deemed to have engagetiade after the close of the taxable year if
section, then the trust may be reformed tim an act of self-dealing (within the meansuch payment is made within a reasonable
allow for a combination of methods pering of section 4941), to have unrelatedime after the close of such taxable year.
mitted under paragraph (a)(1)@)(f this debt-financed income (within the mean- (k) Reasonable timeFor paragraphs
section without causing the trust to fail tdng of section 514), to have received aa)(1)(i)(9), (h), and (j) of this section, a
function exclusively as a charitable readditional contribution (within the mean-reasonable time will not ordinarily extend
mainder unitrust under §1.664—1(a)(4) oing of paragraph (b) of this section), or tdeyond the date by which the trustee is re-
to engage in an act of self-dealing undérave failed to function exclusively as aquired to file Form 5227, “Split-Interest
section 4941 if the trustee begins legatharitable remainder trust (within theTrust Information Return,” (including ex-
proceedings to reform by June 8, 1999neaning of §1.664-1(a)(4)) merely betensions) for the taxable year.
The triggering event under the reformedause the unitrust amount is paid after the (1) Effective dateParagraphs (a)(1)(i)-
governing instrument may not occur in &lose of the taxable year if such paymer(g), (h), (i), (j), and (k) of this section are

h Example. Xs a charitable remainder unitrust that
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applicable for taxable years ending after Par. 7. The authority citation for partACTION: Final and temporary regula-
April 18, 1997. 602 continues to read as follows: tions.
X ok x Kk Authority: 26 U.S.C. 7805.

e S : Par. 8. In §602.101, paragraph (c) i§_UMMARY: This document contains
(V) € governing INSTUMENt , ended by revising the entry for §1.6641nal and temporary Income Tax Regula-

does not specify the valuation date O o read as follows: tions relating to the allocation of loss rec-

dates, the trustee must select such date or ognized on the disposition of stock and
dates and indicate the selection on th§s02.101 OMB Control numbers. other personal property and the computa-
first return on Form 5227, “Split-Interest tion of the foreign tax credit limitation.
Trust Information Return,” that the trust roE oo The loss allocation regulations primarily
must file. *** (C) ** * will affect taxpayers that claim the foreign
v % ox tax credit and that incur losses with respect
CFR part or section Current OMB t0 personal property and are necessary to
PART 25—GIFT TAX; GIFTS MADE where identified control No. modify existing guidance with respect to
AFTER DECEMBER 31, 1954 and described loss allocation. The foreign tax credit limi-
. o tation regulations will affect taxpayers
Par. 5. The authority citation for part X ok ok ok % claiming foreign tax credits that have pas-
25 continues to read in part as follows: sive income or losses and are necessary to
Authority: 26 U.S.C. 7805. * * * 1664-1 ................. 1545—153%0dify existing guidance with respect to

Par. 6. In §25.2702-1, paragraph (c)(3)

) i the computation of the limitation.
is revised to read as follows:

DATES: Effective dates:These regula-
tions are effective January 11, 1999, except
that 81.904—4(c)(2)(ii)(A) and (B) are ef-

§25.2702-1 Special valuation rules in the Robert E. Wenzel,
case of transfers of interests in trust.
Deputy Commissioner of

X ok x x * Internal Revenue fective. M.arch 12, 1999 and §1.904-
(c) * * * " 4(c)(3)(iv) is effe.ctlve':.December 31, 1998.
(3) Charitable remainder trust(i) For Approved December 1, 1998. pligséﬁi ;fo?p§p§h§%béléti/-1FTorldggessg aapn-d
transfers made on or after May 19, 1997, Donald C. Lubick, 1 865-2T see §§.1.865—1"|'(f.) 1.865';—2(e)
a transfer to a pooled income fund de- Assistant Secretary of 5 1.865,>—2T(e) respectivel,y. For dates
scribed in section 642(c)(5); a transfer to the Treasury, o applicability’of §1.004-4(c), see
a charitable remainder annuity trust de- (Tax Policy). §1.904-4(c)(2)(i). ’

scribed in section 664(d)(1); a transfer to
a charitable remainder unitrust describeffiled by the Office of the Federal Register on Depyp FURTHER INFORMATION CON-

in section 664(d)(2) if under the terms ofémber 9, 1998, 8:45 a.m., and published in t : i .
(@) issue of the Federal Register for December 10, 199 ACT. Seth B. Goldstein, (202) 622

the governing instrument the unitrus 3FR. 68188) 3810, regarding section 865(j); and Re-
amount can be computed only under sec- becca Rosenberg, (202) 622-3850,
tion 664(d)(2)(A); and a transfer to a regarding section 904(d) (not toll-free
charitable remainder unitrust if under the numbers).

terms of the governing instrument the uniSection 865.—Source Rules for

trust amount can be computed under sepersonal Property Sales SUPPLEMENTARY INFORMATION:

tion 664(d)(2) and (3) and either there are

only two consecutive noncharitable bene2d CFR 1.865-1T: Loss with respect to personal Background
property other than stock (Temporary).

ficial interests and the transferor holds the On May 14, 1992, the IRS published a
second of the two interests, or the onlyl. D. 8805 notice of proposed rulemaking in thed-
permissible recipients of the unitrust "~ eral Register (REG-209527-92, for-
amount are the transferor, the transferor®EPARTMENT OF THE TREASURY merly INTL-1-92 (1992—1 C.B. 1209),
U.S. citizen spouse, or both the transferdnternal Revenue Service 57 F.R. 20660), proposing amendments to
and the transferor’s U.S. citizen spouse. 26 CFR Part 1 the Income Tax Regulations (26 CFR part
(i) For transfers made before May 19, _ _ 1) under section 904(d). The regulations
1997, a transfer in trust if the remaindeAllocation of Loss with Respect  jncluded proposed amendments to the
interest in the trust qualifies for a deducto Stock and Other Personal grouping rules under §1.904-4(c)(3) for
tion under section 2522. Property; Application of Section  purposes of determining whether passive
% % x % 904 to Income Subject to income is high taxed. The amendments
Separate Limitations were proposed to be effective for taxable
PART 602—OMB CONTROL years beginning after December 31, 1991.
NUMBERS UNDER THE AGENCY: Internal Revenue ServiceA public hearing was held on September
PAPERWORK REDUCTION ACT (IRS), Treasury. 24, 1992, but no written or oral comments
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were received with respect to these provExplanation of Provisions not apply to any loss sourced under that
sions. These regulations are finalized as | _ . regulation. Loss attributable to accrued-
proposed. However, as described below,ection 1.861-8T(e)(8): Net Operating ¢ ynpaid interest income is allocated
the effective date of the regulations has®SS against interest income. Also, loss on a
been modified. Section 1.861-8T(e)(8) clarifies that agebt instrument is allocated against inter-
On July 8, 1996, the IRS published prop, gt operating loss deduction allowe @St income to the extent the taxpayer did
posed amendments (REG-209750-9%nder section 172 is allocated and appof©t amortize bond premium to the full ex-
formerly INTL-4-95 (19962 C.B. 484), ioned in the same manner as the dedut€nt permitted by the Code. Anti-abuse
61 F.R. 35696) to the Income Tax Regulaions giving rise to the net operating los§XCeptions are also provided. Section
tions (26 CFR part 1) under sections 864eduction. 1.865-1T(c)(6)(i), which prevents taxpay-
865, and 904 of the Internal Revenue ers from manipulating loss allocation
Code in theFederal Register. The regu- Section 1.865-1T: Loss With Respect tothrough related-party transfers, reorgani-
lations addressed the allocation of loss diersonal Property Other Than Stock zations, or similar transactions, and
the disposition of stock (§1.865-2) and . . §1-865—1T(C)(6)(ii), which addresses off-
other personal property (81.865-1) and section 1.865 1T(a) provides the 9€Msetting positions, are similar to the anti-
. ral rule that loss with respect to personaly | iousl d with re-

also contained proposed amendments ?o ) . use rules previously proposed witn re

) property is allocated in the same manney Kl dditi :

the grouping rules under §1'904_4(0)i'n which gain on the sale of the propert Pect to stock asses. na tion, section
The proposed regulations generally allo- 9 PTOPEMY 865-1T(c)(6)(iii) has been included to

would be sourced. Thus, for example, lo ;
cate loss with respect to stock based up P’ '9%revent taxpayers from accelerating for-

the residence of the seller (reciprocal t??] the sale or worthlessness of a foreigy source income with respect to prop-
ond held by a U.S. resident generallyy anq claiming an offsetting U.S. loss.

gain), butballocdate loss r?n _other persorl"i}\llould be allocated against U.S. source in- The temporary regulations are effective
property based upon the INcom® 9€NCkome.  Notice 89-58 (1989-1 C.B. 699)for loss recognized on or after January 11,

ated by the property. A public hearinthiCh addressed the allocation of los
§$999. A taxpayer may apply the regula-
was held on November 6, 1996, and SeViith respect to certain bank loans, is r pay y apply g

eral written comments were received

lations’ general approach with respect t9gqgnized prior to the effective date ofi 1987, subject to certain conditions.

the allocation of stock loss. In additiony,e temporary regulations (see discussidBection 1.865-2: Stock Loss

on June 18, 1997, the Tax Court held ig¢ effective dates, below). Following the . . .
InternationalMultifoods Corporation v. general rule, loss attributable to a foreign The proposed regulations issued in

Commissionerl08 T.C. 579 (1997), that ytfice of a U.S. resident is allocategt996 provide that generally loss with re-
loss on the disposition of stock is generygainst foreign source income where gaiﬁpeCt to stock is allocated to the residence
ally allocated based on the residence %%uld be foreign source under the foreigﬁ’f the seller, but contain three major ex-
the seller, consistent with the approach Qf;anch rule of section 865(e)(1). ceptiops: an exclusion folr disposition; of
the proposed regulations. After consider- gection 1.865-1T(b) provides Speciaportfollo stock anq stock in regulated in-
ation of all the comments, the regulationgjes of application. Loss on depreciablé!e?tmem companies (RICs) and S corpo-
proposed by INTL-4-95 with respect toyroperty generally is allocated based updftions. a dividend recapture rule, and a
stock loss and with respect to the grouphe allocation of depreciation deduction§ONSistency rule for certain dispositions
ing rules are adopted as amended by thigken with respect to the property, consi2f foreign affiliates. The final regulations
Treasury decision. The principal changegent with the depreciation-recapturdn0dify these exceptions. The principal
to these regulations, as well as the maj@jpurce rule of section 865(c)(1). Simicomments and changes to the regulations
comments and suggestions, are discussggly, loss with respect to a contingenff€ discussed below.

beIO\_N. An additional gnn_-abuse rule, nopayment debt_instrument subjgct t.o Re%action 1.865-2(a): General Rule for
previously proposed, is issued as a pr@1.1275-4(b) is allocated against interest||ocation of Stock Loss
posed and temporary regulation. income because gain on the instrument

The written comments criticized thegenerally is treated as interest income.  Commentators criticized the exclusion
proposed regulation concerning the allo- Section 1.865-1T(c) provides excepef portfolio stock and RIC stock from the
cation of loss on other personal propertjions from the reciprocal-to-gain rule. Thegeneral residence-based rule, arguing that
(81.865-1). This proposed regulation igsegulations do not apply to certain finanthe rationale for residence-based allocation
withdrawn and replaced with a new procial products (to be addressed in a futurapplies equally to these classes of stock.
posed and temporary regulation that iguidance project), loss governed by sedhe final regulations eliminate the excep-
more consistent with the approach of théon 988, inventory (which is not governedion for portfolio stock and RIC stock.
stock loss allocation rules. The new ruleby section 865), or trade receivables and In response to a comment, the final reg-
are issued as a temporary regulation beertain interest equivalents (which arailations clarify that §1.865—-2 does not
cause of the need for immediate guidanagoverned by §1.861-9T(b)). When Propapply to stock that constitutes inventory.
following the International Multifoods 8§1.863-3(h) (the global dealing sourcing The proposed regulations allocate loss
opinion. regulation) is finalized, 81.865-1T will recognized on the “sale or other disposi-
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tion” of stock. Proposed 8§1.865-2(c)(2) Commentators also suggested alternaf the proposed regulations, finalized as
provides that worthlessness giving rise ttves to the de minimis rule of §1.865-81.865-2(b)(4), have been refined and
a deduction under section 165(g)(3) witt2(b)(1)(ii), which exempts from recapturemodified. One commentator requested
respect to stock is treated as a dispositiodividends that are less than 10 percent ekamples illustrating the anti-abuse rules.
Questions have been raised as to whethgre recognized loss. The proposed dexamples have been provided. An addi-
the regulations apply to other recognize¢hinimis rule is retained in the final regu-tional rule is provided in §1.865-2T, dis-
losses that are not the result of a sale @ations. The de minimis rule is intendectussed below.
disposition (for example, loss recognizedo exempt from recapture, as a matter of ]
under the mark-to-market rules of sectioadministrative convenience, dividends€Ction 1.865-2(€): Effective Date and
475). The final regulations are intendehat are relatively insignificant in compar-Rétroactive Election
to apply to all recognized stock losses. Tgon to the loss.
avoid confusion, the reference to sales or Two commentators questioned why they
oo T e e O e e o 8565 AL, I euns 1 ot
worthlessness deductions is therefore uiyf th(z riga%:erg f’f ”uo|at;2ns }efer_to( r)e(agat_ed. Because qf the |mmed|ate_ need for
necessary and also has been deleted. j o o i wd_ance foI_Io_wmg th@ternahoqal

y - ized, rather than recognized, loss. Thgitifoods opinion, the final regulations

The proposed regulations are proposed
be effective for taxable years beginning

Section 1.865-2(b)(1): Dividend wording was intended to avoid confusiony e effective for losses recognized on or

Recapture Exception over the application of the rule to loss 'Fhaéfter January 11, 1999.
is deferred under section 267(f). The final gayeral commentators requested that

Some commentators questioned theegulation refers to “recognized” loss, bufne regulations clarify the scope of the
dividend recapture rule of §1.865-2(b)(1pxamples have been added in 81.86%4¢0active election and reduce the admin-
and suggested that the rule should be lin2(b)(1)(iv) of the final regulations to illus- istrative burden of making the election.
ited to cases in which the dividends wertrate the application of the dividend req, yegponse to these comments, §1.865—
fully sheltered from U.S. tax by foreigncapture rule in the context of sectiorh(e)(z) is amended to provide that a tax-
tax credits or the taxpayer did not meet 267(f) and how the result differs in thepayer need not make a formal election to
minimum holding period. Others sug-context of a consolidated group. retroactively apply the regulations to
gested that the two-year recapture period . ; : :
denecin 515552 of e proposel1op0sed SL855-2(0)2) Consisency 95862 ecognzend 1 an post 156 yeo
regulations should be shortened. Sectiofiule years. An amended return will be re-

1.865-2(b)(1)(i) and 1.865-2(d)(3) of the  pyo0sed §1.865-2(b)(2) requires a taxuired only if retroactive application re-
final regulations retain the two-year rule. yaver 't allocate loss on the sale of a fosults in a change in tax liability.

Section 1.865-2(b)(1)(iii) of the final oiq affiliate to passive-basket foreign One commentator urged that the overall
regulations provides an exception fromy, ..o income if the taxpayer recognizetbreign loss transition rule in §1.904(f)—12
Q|V|dend regapture for pa;swe-pasket dIVl‘oreign source gain under section 865(f) die modified to provide that an overall for-
idends. Th'.s new exception wil exemp ny time during the 5-year period prececeign loss account attributable to a stock
”.‘OSt porftfollo mv_e_stors (other thar_1 1_‘man~ng the loss sale. Commentators criticizetbss recognized in a pre-1987 year be re-
cial services entities) from th_e dlv!den his rule as producing disproportionate reeomputed under the new regulations in the
:ji%aépggemi;ljils?;atiT\/ZebrlTrlgér\ghI?Qflgclltlsr?r;guns where the foreign source gain is smdiirst election year. This suggestion was re-
fact that passive income is g'enerally U in comparison to the subsequ_ent loss. FLjecteq because the aIIocation. of a sto_ck
‘ect to residual U.S. tax and the hi h_ta?[(her_mqre, even \_Nhere the gain and loss a@ss is governed b_y the rule_s in effect in
Jk?gk-out of sectioln .904(d)(2)(A)(iii)?lll) of similar magnitude, the results may be¢he year the loss is recognized, and the
limits the potential for cross-crediting indisp.roportionate bgcause sourcing the ga’mtroactive election is available only wi.th
the passive basket, thus reducing the nefe?{e_@n may prov_lde the taxpayer Wlthrespect to post-l_986 years. Se(_:tlon
for recapture. In éddition allocation Ofm|n-|mal tax beneﬂts-(because the gain i%.865—2(e)(3) provides examples to |I!us-
loss to the passive basket,may lead 10 | r:{1_:33|gned to the passive basket) but the 'Idfate the effect of .the retroactive appl!ca—
vestment incentives that violate the po”_ma_\y reduce_(sometlmes asa sepr_:lrate limien of the regulaupns on overall foreign
cies underlying the passive basket. F&@tlon loss) income that.|s othervvl.s.e sheloss_ accounts, gap|tal loss carryovers, and
example, where a loss allocated to thrgred by foreign tax credits. In addition, alforeign tax credit carryovers.

: . .Jocating loss to the passive basket raises
passive basket creates a separate “m"'![%e ol?c concerns gescribed above witp€ction 1.865-2T: Stock Loss Matching
tion loss under section 904(f)(5) that re- policy , - ule

duces high-taxed income in other basketEeSPECt t0 passive-basket dividend recap’

this creates an incentive in subsequeli{®: After consideration of the comments, gection 1.865-2T(b)(4)(iii) provides a
years for the taxpayer to earn low-taxe{1® consistency rule has been eliminategje intended to prevent taxpayers from
foreign passive income to utilize the for-TOM the final regulations. avoiding the dividend recapture rule of
eign tax credits in the_hig_h—taxed baskegeaction 1.865-2(b)(2): Anti-abuse Rules§_1'865_2(b)(_1) or from accelerati_n_g for-
(due to the recharacterization rules of sec- eign source income and recognizing an

tion 904(f)(5)(C)). The anti-abuse rules of 81.865-2(b)(3pffsetting U.S. loss. This rule is substan-
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tially the same as the matching rule o€orrectly states the result where loss oBffect on Other Documents
81.865-1T(c)(6)(iii). The rule is promul-the disposition of property is allocated to , ,

gated as a temporary regulation becausepiassive income under a reciprocal-to-gain The following document is obsolete as
is necessary to prevent abuse of the resisle, under the temporary and final regu®f January 11, 1999:

dence-based general allocation rule.  lations loss may be allocated to reduce the 'NOtice 89-58, 1989-1 C.B. 699.
group of passive income where incom&pecial Analyses

from the property was assigned (for ex-

The high-tax kick-out grouping rules ofample, dividends or interest under the It has pgen 'determine'd Fhat this Trea-
§1.904-4(c) provide rules for determininganti-abuse rules or the accrued-but-unpaRHry Deqsmn IS not_a 5|gp|f|cant regula-
when particular groups of passive incoménterest rule) or a separate category of ifory action as defined in EO 12866.
are high-taxed and, therefore, treated @@me other than passive income. Accordtherefore, a regulatory assessment is not
general limitation income under sectionéngly, 81.904—4(c)(2)(ii)(A) of the final reqw_red. S
904(d)(2)(A)(iii)(I1l) and 904(d)(2)(F). regulations is clarified to state that foreign This Treasury Decision finalizes no-
As described above, the proposed amentix imposed on a loss sale is allocated #¢€s of proposed rulemaking published
ments to these rules that were proposed ihe group of passive income to which &ay 14, 1992 (57 F.R. 20660) and July 8,
1992 are finalized as proposed, but taxgain would have been assigned. The eX996 (61 F.R. 35696). It has been deter-
payers are afforded some flexibility withamples in §1.904-4(c)(8) of the final regMined that section 553(b) of the Adminis-
respect to the effective date. The amendHations are modified to reflect the factrative Procedure Act (5 U.S.C. chapter 5)
ments were proposed to be effective fothat the consistency rule of §1.865-00€S not apply to the final regulations is-
taxable years beginning after Decembeg(b)(2) of the proposed regulations ha§t€d pursuant to the notice of proposed
31, 1991. The final regulations are effecheen deleted. rulemaking published on May 14, 1992.
tive for taxable years ending on or after One commentator inquired whether th& Urthermore, the Regulatory Flexibility
December 31, 1998, but taxpayers mayle of §1.904—4(c)(2)(ii)(A) allocating ! (5 U.S.C. chapter 6) does not apply to
apply the amended regulations to any taxpreign tax on a loss sale to a group of ©S€ regulations, because the notice of
able year beginning after December 3lyassjve income is consistent with the ta%lroposed rulemaking was issued prior to
1991 and all subsequent years. An exafiocation rule of §1.904—6(a)(1)(iv). The Warch 29, 1996.

ple is also added to clarify that foreignster rule provides that a foreign tax im- It also has been determined that section

taxes that are not creditable (e.g., Und‘?:fosed on an item of income that does n%ifEE)UOfStgecﬁggglzt)rzg\éi Eg:);ggll;rfo

section 901(k)) are not withholding taxeg.gnstitute income under U.S. tax princi- : .
for purposes of the grouping rules. ples (a base difference) shall be treated ghse portlon O.f the notice of proposed rule-
Thg proposed amendments _to thﬁnposed with respect to general Iimitationmakmg pu_bhshed on July 8, 1996, relat-
grouping rules _that were p_r_opo_sed n 1999100me, whereas a foreign tax imposed 0@9 to section 904 of the Intemal Revenue
are finalized with two clarifications. Pro- ode. Because the regulation does not

posed §1.904-4(c)(2)(ii)(B) providesan item that would be income under U'Slmpose a collection of information on

guidance where deductions allocated to ta%( prmmple_slllg anI:)thetr giarﬂ(‘a tImII’]gsmall entities, the Regulatory Flexibility
group of passive income exceed the in: - erence) will be allocate 10 IN€ apPIo°Act (5 U.S.C. chapter 6) does not apply.
come in that group (i.e., a loss group). Aate Separate category as if the U.S. r€c- 5 final regulatory flexibility analysis
guestion has been raised as to the pro Qgnized the income n the Same Y€a{jnger 5 U.S.C. § 604 has been prepared
treatment of foreign taxes in a group thpfreasu_ry and the Service believe that g, e final regulations portion of this
has no taxable income or loss (either baS€ difference exists within the meaningea5ry Decision with respect to the reg-
cause the deductions allocated to th® 31-904-6(a)(1)(iv) only when a foreignyations issued under section 865 of the
group exactly equal the income in th&ountry taxes items that the U_nlted State$ternal Revenue Code. A summary of
group or because the foreign taxes adould never treat as taxable income, fofhe analysis is set forth below under the
signed to the group are imposed on U.§Xa@mple, gifts or life insurance proceedseading ‘Summary of Regulatory Flexi-
source income or income that is not cur® Sale that results in gain under foreigiyjjity Analysis.” Because no preceding
rently taken into account under U.S. ta}@W butin loss for U.S. tax purposes is afnotice of proposed rulemaking is required
principles). Consistent with the approacffibutable to differences in basis calculafor the temporary regulations portion of
taken in the proposed regulations with relions rather than to a difference in thehis Treasury Decision relating to sections
spect to loss groups, the final regulationgoncept of taxable income and, thereforgg1 and 865 of the Code, the provisions
clarify that foreign taxes allocated to gloes not constitute a base difference. Thg the Regulatory Flexibility Act do not
group with no foreign source income aréax allocation rule of 81.904-4(c)(2)-apply. However, an initial Regulatory
“kicked out” and treated as related to gerldi)(A), allocating foreign taxes on a lossFlexibility Analysis was prepared for the
eral limitation income. sale to the same group of passive incomgoposed regulations published elsewhere
Proposed §1.904-4(c)(2)(ii)(A) pro-to which gain would have been assigneih this issue of th&ederal Register.

vides that foreign tax imposed on salebad the United States recognized gain on Pursuant to section 7805(f) of the Inter-
that result in loss for U.S. tax purposes ithe sale, is conceptually consistent witimal Revenue Code, the notices of pro-
allocated to the group of passive incoméhe treatment of timing differences inposed rulemaking preceding these regula-
to which the loss is allocated. While this§1.904—6(a)(1)(iv). tions were submitted to the Small

Section 1.904—4(c): Grouping Rules
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Business Administration for comment on Authority: 26 U.S.C. 7805 * * * (a) General rules for allocation of

their impact on small business. Section 1.865-1T also issued under 2Bss—(1) Allocation against gain Except
o U.S.C. 865(j)(1). as otherwise provided in §81.865-2 and

Summary of Regulatory Flexibility Section 1.865-2 also issued under 26.865-2T and paragraph (c) of this sec-

Analysis U.S.C. 865(j)(1). tion, loss recognized with respect to per-

It has been determined that a final regbfgection 1.8_65—21*i|50 issued under 26onal property _shall be aIIoc_:ated to the
latory flexibility analysis is required U.§.C. 865(])(1_). _ class Qf gross income and, if necessary,
under 5 U.S.C. § 604 with respect to the ar. 2. Section 1.861—_&_3_ is amend_eq tpjpporﬂoned petween the statutory group-
final regulations portion of this Treasuryadd'ng paragraph (e)(7)(iii) and rgvsmgng of gross income (or among the sta_ltu—
Decision with respect to the regulation?aragraph (e)(8) to read as follows: tory groupmgs) and Fhe residual grouping
issued under section 865 of the Internaj1 gg1-8 Computation of taxable Ofaiﬂr?rzsmllccs);:,o\:‘w;:crrfsegdertto \\I/valljc:lg
Revenue Code. These regulations will aincome from sources within the United give rise in the hands of tt?e spelle)r/ Thus
fect small entities such as small busistates and from other sources and fgor example. loss recoanized b a.United,
nesses but not other small entities, sugh astivities. States rer)id;ant on theiale of aybond gen
Ipcal govgrnment or ftax exempt organiza- I erally is allocated to reduce United States
tions, which do not pay taxes. The IRS g
and Treasury Department are not aware of (g) * * * Sozjg;:eLér;ZoaTtel‘ibutable to foreian office
any federal rules that duplicate, overlap or (7) * * * Except as otherwise provided ir? 551 865—
conflict with these regulations. The final (iii) Allocation of loss recognized in2 dpl 865_2T dp h 'f thi
regulations address the allocation of losaxable years after 1986See §81.865— and = q an pa_lrr?grap (c) o | 'S
with respect to stock. These regulation$T, 1.865—-2, and 1.865-2T for rules re_segpor:,t an excepr': Vl\;'t fr;ehgpect :.O 0ss
are necessary primarily for the propegarding the allocation of certain loss rec?#e Jsgseocg‘alfsgsrar%ccg )niozed "Z seac lij)r?i,t;?j
computation of the foreign tax credit limi-ognized in taxable years beginning afteétates resident with rgespect % property
tation under section 904 of the InternaDecember 31, 1986. that is attributable to an office or other
Revenue Code. With respect to U.S. resi- (8) Net operating loss deductiorjRe- fixed place of business in a foreign coun-
dent taxpayers, the regulations generallyerved.] For guidance, see 81.861-

. . try within the meaning of section
allocate losses against U.S. source ir8T(e)(8). 8g5(e)(3) the loss shall bgallocated o re-
come. Generally, this allocation simpli- ’

* ok ok x  * i i i i
fies the computation of the foreign tax duce foreign source income if a gain on

o L _ ) the sale of the property would have been
credit limitation. None of the significant Par. 3. Section 1.861-8T is amendeg‘xable by the foreign country and the
alternatives considered in drafting theby adding paragraph (e)(8) and a sentenﬁ?ghest marginal rate of tax imposed on
regulations would have significantly al-at the end of paragraph (h) to read as f

oé. . - . .

L uch gains in the foreign country is at
tered the economic impact of the reguldows: least 20 percent Howgever parZ\graph
tions on small entities. There are no alter- ) '

native rules that are less burdensome f!-861-8T Computation of taxable (2)(1) of this section {.de not this para-
small entities but that accomplish the purncome from sources within the United graph (2)(2) will apply if gain on the sale

f such property would be sourced under
oses of the statute. States and from other sources and orst
Drafting Information (3) Loss recognized by United States
o Forow oo citizen or resident alien with foreign tax
s B e o e (9 S DO e e
L ' 8) Net operating loss deductior\ net sonil ek
the Associate Chief Counsel (Interna- ® P v ofc) of this section, and except with respect

Pperating loss deduction allowed und

tional), IRS. ‘However, other personne ection 172 shall be allocated and appo
”0”.‘ fche IR.S and_ Treasury Departmenﬁoned in the same manner as the dgzu@n’ in the case of loss with respect to
participated in their development. Droperty recognized by a United States

citizen or resident alien that has a tax

fo loss subject to paragraph (b) of this sec-

tions giving rise to the net operating los

*ok ok k% deduction. X . . .

home (as defined in section 911(d)(3)) in

Adoption of Amendments to the Forow oo a foreign country, the loss shall be allo-
Regulations (h) * * * Paragraph (e)(8) of this SeC_cat_ed to rﬁduceI for(;:ign shource income iflda
Accordingly, 26 CFR part 1 is amendedz'(ég;ha” cease to be effective January h’zl\?eot?e(tane tZiaebI% E;Ca f%rroeri)gerrltixonﬂry
as follows: Par. 4. Section 1.865-1T is added im@Nd the highest marginal rate of tax im-
PART 1—INCOME TAXES mediately following §1.864-8T, to readP?S€d 0n such gains in the foreign country

as follows: is at least 10 percent.

Paragraph 1. The authority citation for (4) Allocation for purposes of section
part 1 is amended by adding entries in ni§1.865-1T Loss with respect to personaB04. For purposes of section 904, loss
merical order to read as follows: property other than stock (Temporary). recognized with respect to property that is
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allocated to foreign source income under (2) Inventory. This section does nottion is to change the allocation of a built-
this paragraph (a) shall be allocated to thepply to loss recognized with respect tin loss on the disposition of personal
separate category under section 904(d) pyoperty described in section 1221(1). property by converting the original prop-
which gain on the sale of the property (3) Interest equivalents and trade re-erty into other property and subsequently
would have been assigned (without regarckivables. Loss subject to 81.861-9T(b)recognizing loss with respect to such
to section 904(d)(2)(A)(ii)(II)). For pur- (loss equivalent to interest expense another property, the loss shall be allocated
poses of §1.904-4(c)(2)(ii)(A), any sucHoss on trade receivables) shall be allaas if it were recognized with respect to the
loss allocated to passive income shall beated and apportioned under the rules afriginal property immediately prior to the
allocated (prior to the application 0f81.861-9T and not under the rules of thizansaction. Transactions subject to this
§1.904-4(c)(2)(ii)(B)) to the group of pas-section. paragraph shall include, without limita-
sive income to which gain on a sale of the (4) Unamortized bond premiunTo the tion, reorganizations within the meaning
property would have been assigned hadextent a taxpayer recognizing loss witlof section 368(a), liquidations under sec-
sale of the property resulted in the recogespect to a bond (within the meaning ofion 332, transfers to a corporation under
nition of a gain under the law of the rele§1.171-1(b)) did not amortize bond presection 351, transfers to a partnership
vant foreign jurisdiction or jurisdictions. mium to the full extent permitted byunder section 721, transfers to a trust, dis-
(5) Loss recognized by partnershign  881.171-2 or 1.171-3 (or 81.171-1, asibutions by a partnership, distributions
partner’s distributive share of loss recogeontained in the 26 CFR part 1 edition reby a trust, transfers to or from a qualified
nized by a partnership with respect to pewised as of April 1, 1997)(as applicable)business unit, office or other fixed place
sonal property shall be allocated and apess recognized with respect to the bondf business, or branch, or exchanges
portioned in accordance with this sectioshall be allocated to the class of gross inunder section 1031. A person may have a
as if the partner had recognized the lossome and, if necessary, apportioned bgxincipal purpose of affecting loss alloca-
If loss is attributable to an office or othertween the statutory grouping of gross intion even though this purpose is out-
fixed place of business of the partnershipome (or among the statutory groupingsyeighed by other purposes (taken to-
within the meaning of section 865(e)(3)and the residual grouping of gross ingether or separately).
such office or fixed place of businessome, with respect to which interest in- (ii) Offsetting positions.If a taxpayer
shall be considered to be an office of theome from the bond was assigned. recognizes loss with respect to personal
partner for purposes of this section. (5) Accrued interest.Loss attributable property and the taxpayer (or any person
(b) Special rules of applicatiea(1) to accrued but unpaid interest on a delotescribed in section 267(b) (after applica-
Depreciable property.In the case of a obligation shall be allocated to the clastion of section 267(c)), 267(e), 318 or 482
loss recognized with respect to depreciaf gross income and, if necessary, appowith respect to the taxpayer) holds (or
ble personal property, the gain referred tboned between the statutory grouping ofield) offsetting positions with respect to
in paragraph (a)(1) of this section is thgross income (or among the statutorguch property with a principal purpose of
gain that would be sourced under sectiogroupings) and the residual grouping ofecognizing foreign source income and
865(c)(1) (depreciation recapture). gross income, with respect to which internited States source loss, the loss shall be
(2) Contingent payment debt instru-est income from the obligation was asallocated and apportioned against such
ment. Except to the extent provided insigned. For purposes of this sectionfpreign source income. For purposes of
81.1275-4(b)(9)(iv), loss recognized withwhether loss is attributable to accrued buhis paragraph (c)(6)(ii), positions are off-
respect to a contingent payment debt intnpaid interest (rather than to principalyetting if the risk of loss of holding one or
strument to which 8§1.1275-4(b) applieshall be determined under the principlemore positions is substantially diminished
(instruments issued for money or publiclyof §81.61-7(d) and 1.446-2(e). by holding one or more other positions.
traded property) shall be allocated to the (6) Anti-abuse rules-(i) Transactions  (iii) Matching rule. To the extent a tax-
class of gross income and, if necessarinvolving built-in losses.If one of the payer (or a person described in section
apportioned between the statutory groupgrincipal purposes of a transaction is t4059(c)(3)(C) with respect to the tax-
ing of gross income (or among the statuchange the allocation of a built-in losgayer) recognizes foreign source income
tory groupings) and the residual groupingvith respect to personal property by trandor tax purposes that results in the cre-
of gross income, with respect to which inferring the property to another personation of a corresponding loss with respect
terest income from the instrument (in thegualified business unit, office or otherto personal property, the loss shall be allo-
amount of the loss subject to this parafixed place of business, or branch thatated and apportioned against such in-
graph (b)(2)) would give rise. subsequently recognizes the loss, the loseme. For examples illustrating a similar
(c) Exceptions—(1) Foreign currency shall be allocated by the transferee as if itile with respect to stock loss, see Exam-
and certain financial instrumentsThis were recognized by the transferor immeples 3 through 6 of 81.865-2T(b)(4)(iv).
section does not apply to loss governed kgiately prior to the transaction. If one of (d) Definitions—(1) Contingent pay-
section 988 and loss recognized with rethe principal purposes of a change of resment debt instrumentA contingent pay-
spect to options contracts or derivative fidence is to change the allocation of aent debt instrument is any debt instru-
nancial instruments, including futuresbuilt-in loss with respect to personal propment that is subject to §1.1275-4.
contracts, forward contracts, notionakrty, the loss shall be allocated as if the (2) Depreciable personal propertype-
principal contracts, or evidence of an inchange of residence had not occurred. pireciable personal property is any prop-
terest in any of the foregoing. one of the principal purposes of a transaerty described in section 865(c)(4)(A).
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(3) Terms defined in §1.861-8See resultin the creation of a corresponding loss with reagainst gain. Except as otherwise pro-
§1.861-8 for the meaning of class ofPectto the bond. vided in paragraph (b) of this section, loss

. . Example 4. On January 1, 1999, a domestic . -
gross income, statutory grouping of 9rOSS)poration on the accrual method of accouming{ecogmzed with respect to stock shall be

income, and residual grouping of grosgyrchases for $1,000 a bond maturing January @llocated to the class of gross income and,
income. 2009, with a stated principal amount of $1,000if necessary, apportioned between the
(e) Examples. The application of this payable at maturity. The bond provides for uncondistatutory grouping of gross income (or

ion m illustr he follow-fional payments of interest of $100, payable Decemsjyq g the statutory groupings) and the
sectio ay be illustrated by the follo ber 31 of each year. The issuer of the bond is a for- 9 y 9 pIng )

ing examples: eign corporation and interest on the bond is thurseSIduaI group_lng of .gI’OSS Income, Wlt_h
Example 1. On January 1, 1997, a domestic '°7€ign source. On June 10, 1999, aenas ac- respect to which gain (other than gain

' : ' ' i crued $44 of interest income, but before any interesteated as a dividend under section
corporation, purchases for $1,000 a machine th%gs been paid, the issuer suddenly becomes insg64(e)(1) or 1248) from a sale of such

produces widgets, which sells in the United States )
vent and declares bankruptci sells the bond (in- P . -
a§t0ck would give rise in the hands of the

ano! tgr(:rl:ghout rt]he vyorlld. ;I't:jroug(;jhoﬁsdhpldgg tcluding the accrued interest) for $20. Assuming th . .
period, the machine is located and used in Country 0y accrued $44 interest inconereats the  Seller (without regard to section 865(f)).

X. During A's holding periodA incurs depreciation 45, proceeds from the sale of the bond as paymehhius, for example, loss recognized by a

deductions of $400 with respect to the maching;¢ jyierest previously accrued and recognizes Bnited States resident on the sale of stock

Under §1.861-8A allocates and apportions depreC|—$1ooo loss with res - . >
. ; . ) pect to the bond principal and
ation deductions of $250 against foreign source g€ |oss with respect to the accrued interest. S%enerally is allocated to reduce United

eral limitation income and $150 against U.S. SOUrC§y 1_7(d). Under paragraph (a)(1) of this sectio ,tates source income.

income. On December 12, 1999 sells the ma- 6 $1000 loss with respect to the principal is allo- (2) Stock attributable to foreign office.
chine and recognizes a loss of $500. Because tagieq against U.S. source income. Under paragrafixcept as otherwise provided in para-
machine was used predominantly outside the Unlte@)(S) of this section, the $24 loss with respect to a@raph (b) of this section, in the case of

States, under section 865(c)(1)(B) and (c)(3)(B)(ii) id i ; i i . . .
gain on the disposition of the machine would be forggﬁgebil:\tt:rneps?;égt,iiﬂ 's allocated against foreigig g recognized by a United States resi-
eign source general limitation income to the extent dent with respect to stock that is attribut-
of the depreciation adjustments. Therefore, under (f) Effective date-(1) In general. Ex- able to an office or other fixed place of
paragraph (b)(1) of this section, the entire $500 losayt a5 provided in paragraph (f)(2) of thibusiness in a foreign country within the
:z;ll;(;ated against foreign source general I|m|tat|or§ection, this section is effective for |ossneaning of section 865(6)(3), the loss
Example 2. On January 1, 1997, a domestic '€cognized on or after January 11, 199%hall be allocated to reduce foreign source
corporation, loans $2,000 1, its wholly-owned For purposes of this paragraph (f), lossicome if a gain on the sale of the stock
controlled foreign corporation, in exchange for ghat is recognized but deferred (for examwould have been taxable by the foreign
contingent payment debt instrument subject t|e ynder section 267 or 1092) shall beountry and the highest marginal rate of
81.1275-4(b). During 1997 through 1999ac- yaateq as recognized at the time the losstix imposed on such gains in the foreign
crues and receives interest income of $630, $150 of . . . .
which is foreign source general limitation incometaken into accou.nt. This section shaltountry is at least 10 percent.
and $480 of which is foreign source passive incomgease to be effective Jal’lual'y 8, 2002. (3) Loss reCOgniZed by United States
under section 904(d)(3). Assume there are no posi- (2) Application to prior periodsAtax- citizen or resident alien with foreign tax
tive or negative adjustments pursuant to §1.1275sayer may apply the rules of this sectiohome—(i) In general. Except as other-
4A(z?(6) in 195;2;“’3“%? _19?9- O”t Ja’;“ary 1, 2004q |osses recognized in any taxable yeavise provided in paragraph (b) of this sec-
$77'8p|zzzs Under 51.1?;5Tz?(]§)?8)?3), ;%%%QZ}Ztesebaeginning on or after January 1, 1987, angon, in the case of loss with respect to
loss is treated as ordinary loss and $140 is treated all subsequent years, provided that—  stock that is recognized by a United States
capital loss. Assume that $140 of interest income (i) The taxpayer’s tax liability as showncitizen or resident alien that has a tax
earned in 2000 with respect to the debt instrume@n an original or amended tax return isome (as defined in section 911(d)(3)) in
ryougozedfogeigr& Sgurc§elplazs755ivi igcgm_e U;‘i:i)seféonsistent with the rules_of this section fol foreign country, the loss shall be allo-
lon 904(d)(3). Under 31.1275-4(b)(9)(), “each such year for which the statute afated to reduce foreign source income if a
the ordinary loss is allocated against foreign source . .. - ;
general limitation income and $480 of the ordinar imitations does not preclude the filing ofgain on the sale of the stock would have
loss is allocated against foreign source passive i amended return on June 30, 1999; angeen taxable by a foreign country and the

come. Under paragraph (b)(2) of this section, the (ll) The taxpayer makes appropriate aq’]ighest margina| rate of tax imposed on
$140_ capital loss is allocated against foreign sourdgistments to eliminate any double beneﬁ%uch gains in the foreign country is at
passive income. arising from the application of this sectioneast 10 percent.

Example 3. On January 1, 19974, a domestic - ! . .
corporation, purchases for $1,000 a bond maturintgo years that are not open for assessment. (i) Bona fide residents of Puerto Rico.

January 1, 2009, with a stated principal amount of (3) Examples. See §1.865-2(e)(3) for Except as otherwise provided in para-
$1,000, payable at maturity. The bond provides fo@Xamples illustrating an effective dateyrapn (b) of this section, in the case of
unconditional payments of interest of $100, payablprovision similar to the effective date proqyss with respect to stock in a corporation
December 31 of each year. The issuer of the bond\gded in this paragraph (f). described in section 865(g)(3) recognized

a foreign corporation and interest on the bond is thus =) ; ; ;
ar. 5. Section 1.865-2 is added imme; ; i ; i
foreign source. Between 1997 and 20@laccrues €by a United States citizen or resident alien

and receives foreign source interest income of éBSO%late_Iy after 81.865-1T, to read as folih,t is 4 hona fide resident of Puerto Rico
with respect to the bond. On January 1, 2092, lOWS: during the entire taxable year, the loss

sells the bond and recognizes a $500 loss. Under . i
paragraph (a)(1) of this section, the $500 loss is all§1.865—2 Loss with respect to stock. isnhc?)lL:)ee allocated to reduce foreign source

cated against U.S. source income. Paragraph . o .
(c)(6)(iii) of this section is not applicable because (&) General rules for allocation of loss  (4) Stock constituting a United States

A's recognition of the foreign source income did nowith respect to stoek(1) Allocation real property interest.Loss recognized
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by a nonresident alien individual or a for- (iii) Exception for passive limitation dend toN2. The dividend is foreign personal hold-

eign corporation with respect to stock thadividends. Paragraph (b)(1)(i) of this sec-i"d company income oiN2 under section
. 954(c)(1)(A) that results in an inclusion of $100 in

constitutes a United States real propertiyon shall not apply to the extent of a dIVI-P,S income under section 951(a)(1)(A)() as of De-

interest shall be allocated to reduceend recapture amount that is treated @smper 31, 1997. Under section 904(d)(3)(B) the
United States source income. For addincome in the separate category for pasaclusion is general limitation income described in
tional rules governing the treatment osive income described in sectiorsection 904(d)(1)(). The income inclusionRae-
such loss, see section 897 and the requ@4(d)(2)(A) (without regard to sectionsults in a corresponding increaseis basis in the

. . stock ofN1 under section 961(a).
tions thereunder. 904(d)(2)(A)(iii)(111)). The exception (i) On March 5. 1999P sells its shares dfi1

(5) Allocation for purposes of sectionprovided for in this paragraph (b)(1)(iii) and recognizes a $110 loss. The $100 1997 subpart
904. For purposes of section 904, losshall not apply to any dividend recapture inclusion is a dividend recapture amount that was
recognized with respect to stock that is armount that is treated as income in thiecludeq inP’s in_come_:_within the recapture period
located to foreign source income undeseparate category for financial serviceeceding the disposition of thél stock. The de

. . . f . minimis exception of paragraph (b)(1)(ii) of this
this paragraph (a) shall be allocated to thgcome described in section 904(d)(2)(C)seyion does not apply because the $100 dividend re-

separate category under section 904(d) to (iv) Examples.The application of this ¢apre amount exceeds 10 percent of the $110 loss.
which gain on a sale of the stock wouldparagraph (b)(1) may be illustrated by theherefore, to the extent of the $100 dividend recap-

have been assigned (Without regard t@llowing examples; ture amount, the loss must be allocated under para-

. ; graph (b)(1)(i) of this section to the separate limita-
section 904(d)(2)(A)(ii)(II). For pur Example 1. (i) P, a domestic corporation, is ation category to which the dividend recapture

poses of §1.904-4(c)(2)(ii)(A), any suchynited states shareholder f a controlled foreign amount was assigned (general limitation income).
loss allocated to passive income shall b&rporation. N has never had any subp&rincome  The remaining $10 loss is allocated to U.S. source
allocated (prior to the application ofand all of it(s )(Ea)rnings and profits a(;e discribed imcome under paragraph (a)(1) of this section.

_ T section 959(c)(3). On May 5, 1998,distributes a Example 3. (i) P, a domestic corporation, owns
§1'9.04 .4(C)(2)(“)(B).) to the group of ividend toP in the amount of $100. The dividend all of the stock oN1, which owns all of the stock of
passive income to which gain O_n a sale é;‘ves rise to a $5 foreign withholding tax, aRds N2. NlandN2 are controlled foreign corporations.
the stock would have been assigned haci@emed to have paid an additional $45 of foreign inall the corporations use the calendar year as their
sale of the stock resulted in the recogniome tax with respect to the dividend under sectiotaxable year and the U.S. dollar as their functional
tion of a gain under the law of the relevan02. Under the look-through rules of sectiorcurrency. On May 5, 1998Y2 pays a dividend of
foreign jurisdiction or jurisdictions. 904(d)(3) the dividend is general limitation income$100 toN1 out of general limitation earnings and

. .. described in section 904(d)(1)(1). profits.
(b) Exceptions—(1) Dividend recap- iy on February 6, 200 sells its shares of (ii) On February 5, 20001 sells itsN2 stock to
ture exception-(i) In general. If a tax-  and recognizes a $110 loss. In 20PMas the fol- an unrelated purchaser. The sale results in a loss to
payer recognizes a loss with respect tiowing taxable income, excluding the loss on theN1 of $110 for U.S. tax purposes. In 2000, has

shares of stock, and the taxpayer (or sqle ofN: the following current earnings and profits, excluding

. . : (A) $1,000 of foreign source income that is genthe loss on the sale bi2:
person described in section 1059(0)(3)(¢Qral limitation income described in section (A) $1,000 of non-subpaf foreign source gen-

with respect to such shares) included I504(d)(1)(|); eral limitation earnings and profits described in sec-
income a dividend recapture amount (or (B) $1,000 of foreign source capital gain fromtion 904(d)(L)(1);
amounts) with respect to such shares ti sale of stock in a foreign affiliate that is sourced (B) $1,000 of foreign source gain from the sale of
any time during the recapture periodyntherdgectlo? 869%2(?)?;8(1:) pas;lve income desFock that is tlarI:eIr:j_lnto account |_n determmcljng for-
- scribed in section ;an eign personal holding company income under sec-
then, to the extent of the dividend recap- (C) $1,000 of U.S. source income. tion 954(c)(1)(B)(i) and which is passive limitation
ture amount (or amounts), the loss shall ) The $100 dividend paid in 1998 is a dividendearnings and profits described in section
be allocated and apportioned on a proporecapture amount that was includedPis income  904(d)(1)(A);
tionate basis to the class or classes wfthin the recapture period preceding the disposition (C) $1,000 of foreign source interest income re-
gross income or the statutory or residueﬂf theN stocK: The Qe min?mis exception of para-ceived from'an unrelated pgrson that is foreign per-
. . . raph (b)(1)(ii) of this section does not apply besonal holding company income under section
grO_Upmg Or_g_rOUpmgS of gross income t ause the $100 dividend recapture amount exceedl54(c)(1)(A) and which is passive limitation earn-
which the dividend recapture amount wago percent of the $110 loss. Therefore, to the exteitigs and profits described in section 904(d)(1)(A).
assigned. of the $100 dividend recapture amount, the loss (i) The $100 dividend paid in 1998 is a dividend
(i) Exception for de minimis amoums_mus_t be allocated under_ pgrggraph (b)(1)(i) of thise_ca_pture amount that was includgd\lﬁs in_come“
Paragraph (b)(1)(i) of this section shalFecthn_to the separatg limitation categ_ory tq Wh‘ICWIthII"I the recapture perlod_ p_re_cedlng th_e disposition
. the dividend was assigned (general limitation inef theN2 stock. The de minimis exception of para-
not apply to a loss reCOQn'Zed by a taXc'ome). graph (b)(2)(ii) of this section does not apply be-
payer on the disposition of stock if the (i) P's remaining $10 loss on the disposition ofcause the $100 dividend recapture amount exceeds
sum of all dividend recapture amountshe N stock is allocated to U.S. source income undé0 percent of the $110 loss. Therefore, to the extent
(other than dividend recapture amountgaragraph (a)(1) of this section. ’ _ of the $100 dividend recapture amount, _the Ios_s
eligible for the exception described in (v) After aIIoc_atlon of‘the stock Ioss, P’s forelgnmus.t be allocated under. pgrggraph (b)(1)(i) of thls
. . source taxable income in 2000 consists of $900 afection to the separate limitation category to which
paragraph (b)(1)(iii) of this section (paSToreign source general limitation income and $1,00€he dividend was assigned (general limitation earn-
sive limitation dividends)) included in in- of foreign source passive income. ings and profits).
come by the taxpayer (or a person de- Example 2.(i) P, a domestic corporation, owns  (iv) N1s remaining $10 loss on the disposition of
scribed in section 1059(C)(3)(C)) Witha“ of the stock o1, which owns all of the stock of t_he_NZ_stock is _allocated to fqre|gn source passive
respect to such stock during the recaptuﬁg"Wh'Ch owns all of the stock cINI3_. N1, N2and limitation earnings and profits under paragraph
e are controlled foreign corporations. All of the(a)(1) of this section.
period is less than 10 percent of the recogsporations use the calendar year as their taxable (v) After allocation of the stock losNL's current
nized loss. year. On February 5, 199Ri3 distributes a divi- earnings and profits for 1998 consist of $900 of for-
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eign source general limitation earnings and profithusiness, or branch that subsequently relow or defer the recognition of loss. The
and $1,990 of foreign source passive limitation eamygnjzes the loss, the loss shall be allexamples are as follows:

ings and profits. Iy _
(vi) After allocation of the stock los§1's sub- cated by the transferee as if it were recog Example 1 (i) Facts. On January 1, 200®, a

part F income for 2000 consists of $1,000 of foreigrﬁ1izeCI With respept to the stock by th%omestic corporation, owns all of the stock\t a
source interest income that is foreign personal hold¥ansferor immediately prior to the tranSyontrolled foreign corporation, which owns all of the

ing company income under section 954(c)(1)(A) anéction. If one of the principal purposes o$tock ofN2, a controlled foreign corporatiorN1's

$890 of foreign source net gain that is foreign pery change of residence is to change the Hhsis in the stock ofi2 exceeds its fair market

sonal holding company income under section . s . value, and any loss recognized 8¢ on the sale of
954(c)(1)(B)(i). P includes $1.890 in income undel®CaION Of @ built-in loss with respect to

.. .. N2would be allocated under paragraph (a)(1) of this
section 951(a)(1)(A)()) as passive income under seslock, the IOSS_’ shall be allocated as if ths(:‘zection to reduce foreign source passive limitation
tions 904(d)(1)(A) and 904(d)(3)(B). change of residence had not occurred. fmings and profits 011 In contemplation of the

Example 4. Pa foreign corporation, has two gne of the principal purposes of a transagale ofN2to an unrelated purchasércauses\1 to

V."hc’”y'o(;"l'gned fS“b.Sidiarieﬁ a_domeg“cjcorpora'l tion is to change the allocation of a builtiquidate with principal purposes of recognizing the
tion, andB, a foreign corporation. On January 1, ; oss on theN2 stock and allocating the loss against
2000, S purchases a one-percent interelt mfor- ' loss with respect to stock (or other per‘-

. . .S. source incomeP sells theN2 stock and P rec-
eign corporation, for $100. On January 2, 2000, Sonal property) by converting the O”glnaf;gnizes a loss.
distributes a $20 dividend ® The $20 dividend is property into other property and subse- (ii) Loss allocation.Because one of the principal

foreign source financial services income. On Jangyently recognizing loss with respect tqurposes of the liquidation was to transfer the stock

ary 3, 2000, S sells its stock toB for $80 and rec- ¢\ h other property, the loss shall be allde P in order to change the allocation of the built-in
ognizes a $20 loss that is deferred under section [P . . é?ss on theN2 stock, under paragraph (b)(4)(i) of
267(f). On June 10, 2008, sells itsN stock to an cated as if it were recognized with respe :

. . . . this section the loss is allocated agaistforeign
unrelated person for $55. Under section 267(f) antp the original property immediately prior_  rce nassive limitation income. g 9
§1.267(f)-1(c)(1),Ss $20 loss is deferred until to the transaction. Transactions subject to Example 2.(i) Facts. On January 1, 200®, a
2008. Under this paragraph (b)(l)’_ the $20 IOS.S fhis paragraph shall include, without limi-domestic corporation, forms andF, foreign corpo-
;’;Ifoﬁfidntgorgglé(;i;c;;e;gtr;esi)ousr;:(\elvgr;a:r;zloaérsﬂ(;r;lcljc(a _tion, reorganizations within the meaningations, and contributes $1,000 to the capital of each.
beit deferred) within the 24- th : : @f section 368(a), quuidations under sech andF enter into offsetting positions in financial
eit deterre ) within ne month recapture perioa . iPstruments that produce financial services income.
following the receipt of the dividend. Seelion 332, transfers to a corporation undq—!olding theN stock substantially diminishe®'s
881.267(f)-1(a)(2)()(B) and 1.267(f)-1(c)(2). section 351, transfers to a partnershig, of |oss with respect to the F stock (and vice
ExampIeSS.Th: facts gre the same assxample dunder section 721, transfers to a trust, digersa). P holdsN andF with a principal purpose of
ﬁ;r)r:f)eeetspyof t?]g, Eoifong;gzmrgzrporat:;nesr ?Ee tributions by a partnership, distributionsecognizing foreign source income and U.S. source
. g P py a trust, or transfers to or from a qua"].OSS. On March 31, 2000, when the financial instru-
matching rule of §1.1502-13(c)(1), the separate en: S : : - ment held byN is worth $1,200 and the financial in-
tity attributes ofSs intercompany items ar8is cor-  fied business unit, office or other flxedstrument held by is WOI‘th,$800P sells itsF stock
responding items are redetermined to the exten_t negtace of business. A person may have Ad recognizes a $200 loss.
fssabrly to produceéhedssme ef(f;ec_t on cofnSOI.'dat?)dfinCipm purpose of affecting loss alloca- iy Loss allocation Becaus® held an offsetting
axable income as BandB were divisions of a sin- . . . i i . .

. ! . tion even though this purpose is outposition with respect to the stock with a principal
gle corporation and the intercompany transact|oF1 . 9 purp pur ose of recopnizin foreian source irrjlcomrt)e and
was a transaction between divisionss#ndBwere Weighed by other purposes (taken tOEI Sp | 9 h 3200 Ig ‘< allocated anainst
divisions of a single corporation, the transfe\of gether or separately). > source 1oss, the 0ss I aflocated agains

stock on January 3, 2000 would be ignored for tax (ji) Offsetting positions.If a taxpayer ;?f;ﬂn(s;zz)r(cis 2?3:?2&32’,:%5 income under para-
purposes, and the cor_poranon would be treated ’i‘écognizes loss with respect to stock and
selling that stock only in 2008. Thus, the corpora; . . . .
tion's entire $45 loss would have been allocatel’€ t8xpayer (or any person described in (c) Loss recognized by partnership
against U.S. source income under paragraph (a)@gction 267(b) (after application of secpartner’s distributive share of loss recog-
of this section because a dividend recapture amoution 267(c)), 267(e), 318 or 482 with re-nized by a partnership shall be allocated
was not received during the corporation's recapturgpect to the taxpayer) holds (or held) offand apportioned in accordance with this
period. AccordinglySs $20 loss and®'s $25 loss  gatting positions with respect to suctsection as if the partner had recognized
are allocated to reduce U.S. source income. . .. . . .
stock with a principal purpose of recogthe loss. If loss is attributable to an office
(2) Exception for inventory.This sec- nizing foreign source income and Unitedr other fixed place of business of the
tion does not apply to loss recognize®tates source loss, the loss will be allgpartnership within the meaning of section
with respect to stock described in sectiopated and apportioned against such foB65(e)(3), such office or fixed place of
1221(1). eign source income. For purposes of thisusiness shall be considered to be an of-
(3) Exception for stock in an S corpora-paragraph (b)(4)(ii), positions are offsetfice of the partner for purposes of this sec-
tion. This section does not apply to losding if the risk of loss of holding one ortion.
recognized with respect to stock in an $1ore positions is substantially diminished (d) Definitions—(1) Terms defined in
corporation (as defined in section 1361). by holding one or more other positions. §1.861-8.See §1.861-8 for the meaning
(4) Anti-abuse rules-(i) Transactions  (iii) Matching rule [Reserved] For fur- of class of gross income, statutory group-
involving built-in losses.If one of the ther guidance, see §1.865-2T(b)(4)(iii). ing of gross incomeand residual group-
principal purposes of a transaction is to (iv) Examples.The application of this ing of gross income.
change the allocation of a built-in losgparagraph (b)(4) may be illustrated by the (2) Dividend recapture amoun# divi-
with respect to stock by transferring thdollowing examples. No inference is in-dend recapture amount is a dividend (ex-
stock to another person, qualified busitended regarding the application of angept for an amount treated as a dividend
ness unit (within the meaning of sectiorother Internal Revenue Code section arnder section 78), an inclusion described
989(a)), office or other fixed place ofjudicial doctrine that may apply to disal-in section 951(a)(1)(A)(i) (but only to the
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extent attributable to a dividend (includ-<cated against foreign source income under §1.86Jpayer) recognizes foreign source income
ing a dividend under section 964(e)(1)$E)(?). In 1999, P chooses to apply this section gy tax purposes that results in the cre-
included in the earnings of a controllecf;:: 'sttfse;q[;cnc;gyrggfs In its 1987 taxable year and i of 5 corresponding loss with respect
foreign corporation (held directly or indi- (i Allocation of the loss on the sale bfis not 1O Stock, the loss shall be allocated and
rectly by the person recognizing the losSjffected by the rules of this section because the logportioned against such income. This

that is included in foreign personal holdwas recognized in a taxable year that did not begiparagraph (b)(4)(iii) shall not apply to the

ing company income under section”‘ﬂfl’zr Dec“imger_% 1936- . ion ha o EXtENt @ loss is related to a dividend re-
954(c)(1)(A)) and an inclusion describedcalerfg;"rpt:)(abfg ye‘; gr:e,vls;cﬁolrgﬂagé%;éo;? aCapture amount and 81.865-2(b)(1)(ii)

in section 951(a)(1)(B). nizes a $100 capital loss on the salé\pt foreign (d€ Minimis exception) or (b)(1)(iii) (pas-
(3) Recapture period.A recapture pe- corporation. Pursuant to sections 1211(a) angive dividend exception) exempts the loss
riod is the 24-month period preceding thé212(a), the loss is not allowed in 1988 and is cafrom §1.865-2(b)(1)(i) (dividend recap-

date on which a taxpayer recognizes a Ioggfeg?kaﬁzstrforlé’isﬁ fg&i‘: IBr’]eC?)rmeTEié‘:Sgls gg?ure rule), unless the stock is held with a
with respect to stock, increased by any p%(e)(?) gc])nP’s fede?al income tax return for 1585 principal purpose of producing foreign

riod of time in which the taxpayer has di-and increases an overall foreign loss account und8PUrce income and corresponding loss.
minished its risk of loss in a manner des1.904(f)-1. (iv) Examples. The application of this
scribed in section 246(C)(4) and the (i) In 1999,P chooses to apply this section to allparagraph (b)(4) may be illustrated by the

regulations thereunder and by any perio'é]ustfquLe:r?tg;;Z‘:g 'gét:sizﬁzgﬁ;‘att:: year ;‘n”?hg‘ jﬂlglowing examples. No inference is in-
in which the assets of the corporation arg: N is allocated against U.S. source income und(f?nded regarding the application of any

hedged against risk of loss with a principadaragraph (a)(1) of this section. Allocation of thepth_ef |ntema_| Revenue Code SeCti_On or
purpose of enabling the taxpayer to holtbss against U.S. source income redussoverall  judicial doctrine that may apply to disal-
the stock without significant risk of |ossforeign loss account and increaéstax liability in - Jow or defer the recognition of loss. The

until the recapture period has expired. 2 years: 1990, a year that will not be open for assessyamples are as follows:
. . . ment on June 30, 1999, and 1997, a year that will be Examples 1 and 2[Reserved] For fur-
(4) United States resideniSee section open for assessment on June 30, 1999. Pursuant to p ]

865(g) and the regulations thereunder fqfaragraph (e)(2)(i) of this sectioR, must file an ther guidance, see §1.865-2(b)(4)(iv).

initi i i amended federal income tax return that reflects the
the definition of United States resident. i u Example 3.(i) Facts. On January 1, 1999 and

; rules of this section for 1997, but not for 1990. ) ) .
(e) Effective date-(1) In general. Q, domestic corporations, fori, a domestic part-

- . - - Example 3. (i) P, a domestic corporation, has a . . .
This section is effective for loss reCO0 . iendar taxable year. On March 10, 1988ecog- nership. The corporations and partnership use the

nized on or after January 11, 1999. FQfizes a $100 capital loss on the salélof foreign calendar year as their taxable ye#&.contributes .

purposes of this paragraph (e), loss that ésrporation. The loss is allocated against foreigﬁ?oo t‘:R'” EXChfhbget f0r$ all (?(;J; E?fercenthpartnefrsh|p

recognized but deferred (for examplesource income under §1.861-8(e)(7) s federal n fg?sefgﬁtcogr?nsrzﬁi imereg%eﬁcrcigizsog
d i 267 1092 hall béncome tax return for 1989 and results in excess fof* P -t p P P

unaer secton or ) Sha . gance studio in country for $1,000. On January 2,

. . eign tax credits for that year. The excess credit | A .
treated as recognized at the time the 10§ .4 back to 1938 purysuam o section 904(c) If@)gg, R enters into contracts to provide dance

is taken into account. 1999, P chooses to apply this section to all losse&$>S0NS T ggggt@_(rgor a S-year period beglr_lglgg o
(2) Application to prior periodsAtax- recognized in its 1989 taxable year and in all subsd@nuary 1, 2000. These contracts are prepaid by the
. . dance studio customers on December 31, 1999, and
payer may apply the rules of this sectiofuent years. On June 30, 199% 1988 taxable . ) )
to losses recognized in any taxable yedFaf is closed for assessment. Bist 1989 taxable R recognizes foreign source taxable income of $500
O 1

. : ] from the prepayment&s only income in 1999) P
. ar is open with respect to claims for refund. o - S
beginning on or after January 1, 1987, and (il) BecauseP chooses to apply this section to itstakes into income its $450 distributive share of part-

all subsequent years, provided that— 1989 taxable year, the loss on the saléldf allo- NS'SNiP taxable income. On January 1, 2009,

() The taxpayer’s tax liability as showncated against U.S. source income under paragraEﬁSis in its partnership interest is $1,350 ($900 from

on an original o amended tax retum ) of e secion. locaion ofh ossagansl ASD oeT Sk 2% e o
: : : : .S. source income would have permitted the for= p p

consistent with the rules of this secnorjjign tax credit to be used in 1989, redudfigtax section 705). On September 22, 20P@pntributes

anq §1.865-2T for gagh §uch year fofapiiity in 1989. Nevertheless, under paragrapliS R Partnership interest t6, a newly-formed do-

which the statute of limitations does NOte)(2)(ii) of this section, because the credit was cafmestic corporation, in exchange for all the stock of

preclude the fiIing of an amended returmied back to 19882 may not claim the foreign tax S. Under section 3585 basis inSis $1,350. On
: credit in 1989 December 1, 200®, sellsSto an unrelated party for
on June 30, 1999; and ' $1050 and recognizes a $300 loss.

(ii) The taxpayer makes appropriate ad- ; _oT .. (i) Loss allocation. BecauseP recognized for-
Par. 6. Section 1.865-2T is added im

justments to eliminate any double benefi . — eign source income for tax purposes that resulted in

arising from the application of this Sectioqlitg\?vdlately after §1.865-2, to read as folfhe creation of a corresponding loss with respect to

S: the Sstock, the $300 loss is allocated against forei
to years that are not open for assessment. eSstock, the $300 loss s allocated against foreign
source income under paragraph (b)(4)(iii) of this

(3) Examples. The rules of this para- §1.865-2T Loss with respect to stock  gection.
graph (e) may be illustrated by the follow{Temporary). Example 4. (i) Facts. On January 1, 200®, a
ing examples: . domestic corporation that uses the calendar year as
(a) through (b)(4)(ii) [Reserved] Forits taxable year formal, a foreign corporation.P
Example 1. (i) P, a domestic corporation, has afyrther guidance, see §1.865-2(a) througgentributes $1,000 to the capital Nfin exchange
calendar taxable year. On March 10, 1985, P reco i for 100 sh f tock tribut
nizes a $100 cap)i/tal loss on the saléNph foreign %b)(4)(”)'... . gditionzl ;fgo% tgir;n:;p;a?(;finczzgéal:lgz faor;
corporation. Pursuant to sections 1211(a) and (b)(4)(iii) Matching rule. To th_e eXt,ent 100 shares of preferred stock. Each preferred share
1212(a), the loss is not allowed in 1985 and is caf taxpayer (or a person described in Sef-entitied to 15- percent dividend but is redeemable
ried over to the 1990 taxable year. The loss is alldion 1059(c)(3)(C) with respect to the taxby N on or after January 1, 2010, for $1. Prior to
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January 10, 2005, P receives a total of $750 of distri- (2) Application to prior periodsA tax- (c) High-taxed income-(1) In general.
butions fromN with respect to its preferred shares;nayer may apply the rules of this sectiotncome received or accrued by a United
‘é‘?g;gzrﬁjge‘gi o nfﬁgf;gfos%gsgfsnﬁ;alcl)lg] gf;'_onto losses recognized in any taxable ye&tates person that would otherwise be
ferred shares ilN to an unrelated purchaser for D€giNNing on or after January 1, 1987, angassive income shall not be treated as pas-
$600. Assume that this arrangement is not rechara@}l subsequent years, provided that—  sive income if the income is determined
terized under Notice 97-21 (1997-1 C.B. 407). (i) The taxpayer’s tax liability as shownto be high-taxed income. Income shall be
(i) Loss allocation. BecauseP recognized for- o an griginal or amended tax return isonsidered to be high-taxed income if,
ﬁ:gncf::trl(;i 'ch Zn;irfrzrs:ixnz;rg (I)(S)sss \t,c:; rr:_:ti? t%‘onsistent with the rules of this sectiorafter aI_Iocating expenses, losses and other
the N stock, the $400 loss is allocated against forand 81.865-2 for each such year fodleductions of the United States person to
eign source general limitation income under paravhich the statute of limitations does nothat income under paragraph (c)(2)(ii) of
graph (b)(4)(iii) of this section. preclude the filing of an amended returithis section, the sum of the foreign in-
Example 5.(i) Facts. On January 1, 20,2 41 jyne 30, 1999; and come taxes paid or accrued by the United
st ooron s e e e Y ) The bpayer makes appropriae aSiate person i espect 0 Such ncome
foreign corporation wholly-owned by, form N, 2 justments to eliminate any double benefiand the foreign taxes deemed paid or ac-
foreign corporation. P contributes $1,000 to the arising from the application of this sectiorcrued by the United States person with re-
capital ofN in exchange for 100 shares of commong years that are not open for assessmergpect to such income under section 902 or
stock and $1,000 to the capitalfoin exchange for Par. 7. Section 1.904—-0 is amended tgection 960 exceeds the highest rate of tax

100 shares of common stock= contributes L. . pe . . .
LC1,000 to the capital okl in exchange for 100 '€ViSing the entry for §1.904-4(c)(2)(i)specified in section 1 or 11, whichever ap-

shares of preferred stock. Each preferred share@d (i) and adding entries for paragraphglies (and with reference to section 15 if

entitled to a 65-percent LC dividend. At the time of(c)(2)(i)(A), (c)(2)(i)(B), (c)(2)(ii)(A) and applicable), multiplied by the amount of

the contributions, $1=LC1. The LC is expected t‘(c)(2)(ii)(B) to read as follows:
depreciate significantly in relation to the U.S. dollar.

Prior to June 10, 2005, P receives a total of $1,90§1_904_0 Outline of regulation
f distributi fromF, which it treat: forei - -

of distributions fromF, which it treats as orelgnd:)rOVISIonS for section 904.

source general limitation dividends. On June 10]

2005, theN preferred stock has a fair market value x % % % %

of $25 andP sellsF for $25 to an unrelated person.

such income (including the amount
treated as a dividend under section 78).
If, after application of this paragraph (c),
income that would otherwise be passive
income is determined to be high-taxed in-
come, such income shall be treated as

Assume that this arrangement is not recharacteriz%d1_904_4 Separate application of sectiogeneral limitation income, and any taxes

under Notice 97-21 (1997-1 C.B. 407).

(ii) Loss allocation. BecauseP recognized for- 904 With respect to certain categories of imposed on that income shall be consid-

eign source income for tax purposes that resulted income.
the creation of a corresponding loss with respect to
theF stock, the $975 loss is allocated against foreign
source general limitation income under paragraph
(b)(4)(iii) of this section. (C
Example 6. () Facts. On January 1, 1998,a (2) ***
domestic corporation, purchadesa foreign corpo-  (j) Effective dates.
ration, for $1000. On March 1, 1998 sells its op- A) In general.
erating assets, distributes a $400 general limitatio
dividend toP, and invests its remaining $600 in ) )
short term government securitiedl earns interest (i) ~ Grouping rules.

* k k

income from the securities. The income constitute§A)  Initial allocation and apportionment

subpartF income that is included iR’'s income

under section 951, increasimijs basis in theN (B)

stock under section 961(a). On March 1, 2002,

sellsN and recognizes a $400 loss. * * % * %
(i) Loss allocation. The $400 dividend received

of deductions and taxes.

by P resulted in a $400 built-in loss in thestock, Par. 8. Section 1.904—4 is amended b
1. Revising paragraphs (c)(1) an

which was locked in foP’s four-year holding period.
BecauseP recognized foreign source income for tax
purposes that resulted in the creation of a correspon@)(z)'

ing loss with respect to tHé stock, under paragraph 2. Revising paragraph (c)(3)(iii),
(b)(4)(iii) of this section the $400 loss is allocated 3, Adding paragraph (c)(3)(iv), and

against foreign source general limitation income.

(e) Effective date—(1) In general.

This section is effective for loss recog-ample 13.

Application to prior periods.

Reallocation of loss groups.

ered related to general limitation income
under §1.904-6. If, after application of
this paragraph (c), passive income is zero
or less than zero, any taxes imposed on
the passive income shall be considered re-
lated to general limitation income. For
additional rules regarding losses related to
passive income, see paragraph (c)(2) of
this section. Income and taxes shall be
translated at the appropriate rates, as de-
termined under sections 986, 987 and 989
and the regulations under those sections,
before application of this paragraph (c).
For purposes of allocating taxes to groups
of income, United States source passive
ncome is treated as any other passive in-
ome. In making the determination
whether income is high-taxed, however,
only foreign source income, as deter-
mined under United States tax principles,

4. Amending paragraph (c)(8) by; | t S h _
addingExample 11, Example 1&nhd Ex- Is relevant. See paragraph (c)&jam

ples10 through 13 of this section for ex-
amples illustrating the application of this

nized on or after January 11, 1999. For O 1he additions and revisions read 85, ragraph (c)(1) and paragraph (c)(2) of

purposes of this paragraph (e), loss that {€0WS:

this section.

recognized but deferred (for example§1'904_4 Separate application of section (2) Grouping of items of income in
under section 267 or 1092) shall bgg, with respect to certain categories of order to determine whether passive in-

treated as recognized at the time the 10§$:ome.
is taken into account. This section shall
cease to be effective January 8, 2002. ok ok ko
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come is high-taxed income(i) Effective
dates—(A) In general. For purposes of
determining whether passive income is
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high-taxed income, the grouping rules ogiving rise to the loss is treated under forallocated to foreign source passive limitation in-
paragraphs (c)(3)(i) and (i), (c)(4), andeign law as having given rise to a gain)come under §1.865-2(a)(3)(i). The $700 capital loss
(c)(5) of this section apply to taxablethe foreign tax shall be allocated to thésug}ggllz)ifﬁiﬁﬂ;%it:;g;oﬁﬂtogu%?:t'v; 'fr;(;ggﬁ
years beginning after December 31, 198@roup of passive income to which gain Ofuy gther than withholding tax. The $300 amount by
Except as provided in paragraplihe sale would have been assigned undgfich the capital loss exceeds the income in the
(c)(2)(i)(B) of this section, the rules ofparagraph (c)(3) or (4) of this section. Agroup must be reapportioned to the other groups
paragraph (c)(3)(iii) apply to taxabledetermination of whether passive incomander paragraph (c)(2)(i)(B) of this section. The
years beginning after December 31, 19875 high-taxed shall be made only after apggggy_'?gon&f E;JQ%%S;%%dthbgrﬁ?a? itn(l : ;20
and ending before December 31, 1998lication of paragraph (c)(2)(ii)(B) of this s thus reduced by $200 to $200 ($400 — ($300
and the rules of paragraph (c)(3)(iv) applgection (if applicable). (400/600))). The $100 royalty income is not high-
to taxable years ending on or after De- (B) Reallocation of loss groupslf, taxed and remains passive income because the for-
cember 31, 1998. See Notice 87—6 (198after allocation and apportionment of ex€gn taxes do not exceed the highest United States
1 C.B.417) for the grouping rules applicapenses, losses and other deductions undo%tf g;assngg g;ar::t(;??;i'o#:i%t?ﬁehg;a; I;'g:o
ble to taxable years beginning afteparagraph (c)(2)(ii)(A) of this section, thegiareq foreign tax are assigned to the general limita-
December 31, 1986 and before January &um of the allocable deductions exceed®n category.
1988. The fourth sentence of paragrapitme gross income in one or more groups, Example 12.The facts are the same asfram-
(c)(2)(ii)(A) and paragraph (c)(2)(ii)(B) the excess deductions shall proportiorfe 11except the amount of the capital loss that is al-
of this section are effective for taxableately reduce income in the other groupgcctitizdsgzggr: fj'ti?;rzo(j;(g;(;ll?gnpggigézp;a(scs)i(vzg
years beginning after March 12, 1999.  (but not below zero). income subject to no withholding tax but subject to
(B) Application to prior periods.A (3) *** foreign tax other than withholding tax is $1,200.
taxpayer may apply the rules of paragraph (iii) For taxable years ending beforeUnder paragraph (c)(2)(ii)(B) of this section, the ex-
(c)(3)(iv) to any taxable year beginningDecember 31, 1998 (except as providegfss deductions of $800 must be reapportioned to
after December 31, 1991, and all subsén paragraph (c)(2)(i)(B) of this section),S\Jifhfffl)c?inog;c rt':)t( r;’zjltt‘;];n;%g zgt;:zftr;g |5 iﬁgﬁgt
guent years, provided that— all passive income received during thgypiect to a 15 percent or greater withholding tax.
(1) The taxpayer’s tax liability astaxable year that is subject to no withThe income in each of these groups is reduced to
shown on an original or amended tax reRolding tax shall be treated as one item @kro, and the foreign taxes imposed on the rental and
turn is consistent with the rules of thisncome. royalty income are considered related to general
section for each such year for which the (iv) For taxable years ending on or aftegglﬁféfg ;n;:;?ae{e R:,?t;?: :glsnsgvlviisris:gotg (;r;-s-
statute of limitations does not precluddecember 31, 1998, all passive iNCOMge income.
the filing of an amended return on Juneeceived during the taxable year that iS Example 13.In 2001,P, a domestic corporation,
30, 1999; and subject to no withholding tax or other for-earns a $100 dividend that is foreign source passive
(2) The taxpayer makes appropriate ackign tax shall be treated as one item of ifimitation income subject to a 30-percent withhold-
justments to eliminate any double benefitome, and all passive income receivelJ? @ Aforeign tax credit for the withholding tax
. o . . . . . on the dividend is disallowed under section 901(k).
arising from the application of this sectiorduring the taxable year that is subject @ gequction for the tax is allowed, however, under
to years that are not open for assessmemo withholding tax but is subject to a for-sections 164 and 901(k)(7). In determining whether

(if) Grouping rules—(A) Initial alloca- eign tax other than a withholding tax shalP's passive income is high-taxed, the $100 dividend

tion and apportionment of deductions andbe treated as one item of income. a][“_j the $3%ded9§“gr? are a”ocat‘:]d to t:e- ﬁrStfgtrr?UP
taxes. For purposes of determining of income described in paragraph (c)(3)(v) of this

L L * Kk x x % section (passive income subject to no withholding
whether passive income is high-taxed, ex- tax or other foreign tax).

penses, losses and other deductions shallg) * * *
be allocated and apportioned initially to
each of the groups of passive income (de-

* * * *x %

Example 11.In 2001,P, a U.S. citizen with a tax

. . ome in CountryX, earns the following items of Robert E. Wenzel,
Scrlbe_d n par_agraphs (C)(S)' (4)’ and ( ross income: $400 of foreign source, passive limi- Deputy Commissioner of
of this section) under the rules Ofation interest income not subject to foreign with- Internal Revenue.

§81.861-8 through 1.861-14T and 1.865kolding tax but subject to Count¥income tax of
1T through 1.865-2T. Taxpayers that a|$1OQ, $200 of fqreign source, passive Ii_mitat?on royApproved December 15, 1998.
locate and apportion interest expense Oa[J.}y income subject to a 5 percent foreign withhold-

. .Ing tax (foreign tax paid is $10), $1,300 of foreign .
an asset basis may nevertheless apportlg(ﬂme’ passive limitation rental income subject to a Donald C. Lubick,

passive interest expense among thg percent foreign withholding tax (foreign tax paid Assistant Secretary of
groups of passive income on a gross ifs $325), $500 of foreign source, general limitation the Treasury.

come basis. Foreign taxes are allocated #figome that gives rise to a $250 foreign tax, and

Groups under the rles of S1.904-6(a)i)E %1 ore ot gan 1t s e i of e Fasr) egtr o e
. . . : ary o, , OL a.m., and published In the Issue 0
If aloss on fa d'SpOS't_'On of property gl\_/e% its passive rental incomeR’s only other deduc- the Federal Register for January 11, 1999, 64 F.R.
rise to foreign tax (i.e., the transactionion is a $700 capital loss on the sale of stock that iE505)
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Part Ill. Administrative, Procedural, and Miscellaneous

Proposed Changes to Final The IRS has developed a proposenhediary has not attached documentation
Withholding Regulations Under model QI withholding agreement that apfor all of the persons to whom the Form
Section 1441; Proposed Model pears in Section Il of this notice. Thisw-8IMY relates, the nonqualified inter-
Qualified Intermediary model will be adapted to reflect themediary must separately identify the
Withholding Agreement “know-your-customer” rules applicable toamounts allocable to persons for whom a
each country. Other specific adaptationithholding certificate or other appropri-

NOTICE 99-8 may be made if the IRS concludes thaite documentation are lacking or unreli-
they are necessary to implement QI withable. Further, under §1.1441-1(e)(3)(iv),
Background and Scope holding agreements in that country, willa nonqualified intermediary must provide

On October 14, 1997, the Departmenrtmt r.e.sult.in a compgtitivg advantage fomformation sufﬁcient for a wit.hholding
of the Treasury (the “Treasury”) and thequallfled mtgrmedlar.les. in that country,agent to determine the proportion of each
Internal Revenue Service (the “IRS”) is_and do not violate principles tha_t are funpaym.ent of reportable a_Lmountsz as de-
sued final Income Tax Regulations (théiamental to ;ounq tax admmlstrqtlonflned in 81.1441-1(e)(3)(iv), that is allo-
“final withholding regulations”) under Once the IRS is satisfied that a particulazable to each person tq whom the Form
chapter 3 (sections 1441-1464) and su _ount_ry’s know-your-customer rulgs car_W-8IMY rglates, |r!clud|ng persons for
part G of subchapter A of chapter 61 (sege reI_led upon, or adf';lpted, to provide relw_hom th_e |nterm(_ad|ary has not attache(_j a
tions 6041-6050S) of the Internal Reyable information, a final model QI with- withholding certificate or other appropri-
enue Code (the “Code”). Thoseholding agreement will be issued for thatite documentation. The information for
regulations were published in the Federgountry. persons for_whom documentation is lack-
Register as T.D. 8734 and, as modified by The IRS invites comments on the proing or unreliable may be provided in the
T.D. 8804, will generally be effective for Posed regulation changes and the modaggregate and need not be provided sepa-
payments made after December 31, 199&! withholding agreement set forth inrately for each such person. Section
Section | of this notice announces somg€ctions | and Il of this notice. Written1.1441-5(c)(3)(iii) provides similar rules
of the changes that Treasury and the IR&MMenNts (8 copies) must be received Hyr foreign partnerships. The allocation
will make to those regulations. TheMarch 16, 1999. Send submissions tmformation required by 881.1441-1(e)-
changes covered by this notice are tho$eC:DOM:CORP:R (OGI-118203-98),(3)(iv) and 1.1441-5(c)(3)(iii) is neces-
that affect a withholding agent or payor’d@0m 5228, Internal Revenue Services_ary so that the withholding agent may
information systems and the type of bend2OB 7604, Ben Franklin Station, Washfile Forms 1042-S for each beneficial
ficial owner or payee documentation thathgton, DC 20004. In the alternative, subewner. See 8§1.1461-1(c)(1).
a withholding agent or payor must obtairmissions may be hand delivered between Sections 1.1441-1(b)(3)(v)(C) and
before January 1, 2000. the hours of 8 a.m. and 5 p.m. to1.1441-5(d)(3)(ii) contain reporting and
Section Il of this notice provides a pro-CC:DOM:CORP:R (0GI1-118203-98),withholding rules that apply if a withhold-
posed model qualified intermediary (Q|)C0urier’s Desk, Internal Revenue Sering agent receives from a nonqualified in-
withholding agreement. In Rev. Procvice, 1111 Constitution Avenue NW,termediary or a foreign partnership the
98-27, 1998-15 I.R.B. 15, the IRS prOWashington, DC. Forms W-8 or other appropriate docu-
vided guidance on the provisions to bpSection | Proposed Changes to the Fi mentation from all the benefic_igl owners
contained in a QI withholding agreement - ; P . 9 N3y payees in a group of beneficial owners
In Notice 98-16, 1998-15 I.R.B. 12, is-tnholding Regulations or payees, but the withholding agent does

sued simultaneously with Rev. Proc. 98 Withholding and Information not have information that permits it to al-
27, the IRS announced that it intended to  Reporting When There Is Unreliable 0cate & payment of an amount subject to
issue a series of model agreements of Ajlocation Information. chapter 3 withholding to each beneficial
broad applicability to make qualified in- owner or payee. Inthat case, the payment

termediary agreements as widely avail- Under 8§1.1441-1(e)(3)(iii), a nonquali-is presumed to be allocable entirely to the
able as possible. Under these moddied intermediary is required to provide aeneficial owner or payee in the group
agreements, a person would be able to awithholding agent with a withholding cer-with the highest withholding rate or, if the

cept, sign, and submit the agreement fiéficate (Form W-8IMY) to which it at- rates are equal, to the beneficial owner or
the IRS without the need for individualtaches the withholding certificates (Formgayee in the group with the highest U.S.
negotiations. Notice 98—16 stated that thé&/-8) and other appropriate documentatax liability.

IRS contemplated that each model agregion of the beneficial owners and payees Section 1.6049-5(d)(3)(ii) contains

ment would be specific to a particulafor whom it acts. The nonqualified inter-similar rules that apply for purposes of
country or group of countries with similarmediary must also provide a statemerfiorm 1099 reporting of amounts that are
laws and practices. The IRS invited subthat the account holder documentation atrot subject to chapter 3 withholding

missions of proposed model agreementached to the Form W-8IMY represents al{other than short-term OID and deposit
by groups or associations of potentiabf the persons to whom the Form Winterest). These amounts include foreign
qualified intermediaries. 8IMY relates. If the nonqualified inter- source income and broker proceeds.
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Under 81.6049-5(d)(3)(ii), if a payorformation is received before the withhold-and the withholding agent has withheld
pays an amount to a foreign intermediaring agent is required to file (without re-the appropriate amount. An intermediary
and has actual knowledge that the foreiggard to extensions) Forms 1042-S oor partnership that fails to provide alloca-
intermediary is acting on behalf of a U.SForms 1099. Therefore, if an unallocatetdon information for a U.S. nonexempt re-
nonexempt recipient but the payor canngiayment paid to a foreign intermediary otipient that receives a reportable amount
determine the portion of the payment thébreign partnership (other than a withwill also be required to file a Form 1099
is allocable to the U.S. nonexempt recipiholding foreign partnership) is an amountvith regard to reportable payments made
ent, the payor must treat the entire unallssubject to chapter 3 withholding, it will beto that U.S. nonexempt recipient.
cated portion of a payment as allocable tveated as if it were paid to an undocu-
the U.S. nonexempt recipient. mented foreign payee and will be subjed?- Accrued Interest and Original Issue
The rules of §§1.1441-1(b)(3)(v)(C).to 30 percent withholding. If the unallo- ~ Discount
1.1441—5(d)(3)(ii), and 1.6049—5(d)(3)(ii)_c_ated paymgnt paid to a foreign interme- Under §1.1441-3(b)(2) of the final
permit the account holders of a nonqualidiary or foreign partnership (other than a . hholding requlations. a withholdin
fied intermediary or partners of a foreigrwithholding foreign partnership) is de-WIt 'ding regu . 1ing
. ! o . : agent is not required to withhold on inter-
partnership to obtain a reduced rate gjosit interest under section 871(i)(2)(A)
. . . . est that has accrued up to the date of a sale
withholding under sections 1441 or 1442r short-term OID under section 871(g)- .
2 i : L . . of a debt obligation when the sale occurs
(or to avoid imposition of backup with- (1)(B), it will be treated as if paid to a ) .
holding) even though the nonqualified inU.S. nonexempt recipient and subject t(t))etwegn two mfterest payment_dates. Tf_us
: . . . : exception to withholding applies even if
termediary or foreign partnership has na®1 percent withholding. If the unaIIo—the amount is taxable under sections 871
provided a withholding agent with infor- cated payment paid to a foreign interme- .
mation that allocates the payment to eadfiary or foreign partnership (other than & 881 because, _for_ example, it does not
account holder or partner. For example, withholding foreign partnership) is anquallfy as_portfollt_) Interest. Moreover,_
nonqualified intermediary could provideamount not subject to chapter 3 Withh0|dthe exception applles even thgugh there is
Forms W-8 for all of its beneficial ownering (other than deposit interest and shor 10 dqcymentatlon establl|sh|'ng .that the
account holders and obtain the portfoliderm OID), and the payor knows that a _eneflClaI owner of the obh_gann Is a for-
interest exemption for those account holdeast one payee of the foreign intermed'9N PErson. Documentation may be_ re-
ers without providing the withholding ary or foreign partnership is a U.S. nonex3Uired. however, for Form 1099 reporting
agent with any allocation information.empt recipient, then the unallocated por2” Packup withholding under sections
Similarly, if a nonqualified intermediary tion of the payment will be treated as pai§045’ 6049’ a_nd 3406. The gxceptlon
provides a payor with a Form W-9 from &o a nonexempt recipient and subject to 3{0M Wwithholding does not relieve the
U.S. nonexempt payee, the unallocategercent withholding. If the withholding Withholding agent from reporting on
portion of a payment of an amount noagent has no amounts from which t§Orm 1042-S under section 1.1461-1(c).
subject to chapter 3 withholding will bewithhold, because, for example, it has allVithholding is required, however, under
reported as if it were made to that U.Steady paid the amounts to a payee, thew-1441-3(b)(1) on the gross amount of
nonexempt recipient, although no backuvithholding agent must satisfy its liabil-Nterest payable on an interest payment
withholding will be imposed since theity for the 30 or 31 percent amount eitheflate, regardless of whether the payment
U.S. payee has provided a Form W-9.  from other amounts it holds on behalf ofOnstitutes a return of capital or the pay-
The Treasury and the IRS have detethe payee or from its own funds. ment of income, unless an exception to
mined that the ability to obtain a reduced The Treasury and the IRS have also d&vithholding, such as the portfolio interest
rate of withholding, or to avoid imposi- termined that it is inappropriate to repor€Xe€mption, applies.
tion of backup withholding, in the ab-an unallocated payment as if it were made By contrast, under §1.1441-2(b)(3),
sence of information that allocates thén its entirety to a person who may or mayhe accrued amount of original issue dis-
payment to each beneficial owner onot be entitled to receive the entirecount is subject to withholding when a
payee of a nonqualified intermediary ommount. Therefore, the regulations wilforeign person sells, exchanges, or re-
partner of a foreign partnership underalso be amended so that an unallocat&gives a payment on an original issue dis-
mines the general rules of §§1.1441payment will be reported on a Form 1042count obligation unless an exemption
1(e)(3)(iii) and (iv), 1.1441-5(c)(3)(iii) S or Form 1099, as appropriate, sent t$om withholding applies. A withholding
and (iv), chapter 61, and section 3408&he nonqualified intermediary or foreignagent is required to withhold on OID,
which require allocation information. partnership in the name of an unknowfowever, only if it has actual knowledge
Further, allocation information is essen+ecipient. Further, §81.1441-1(b)(6) an@f the proportion of the payment that is
tial for a withholding agent to do benefi-1.1441-5(c)(3)(v) of the regulations willtaxable to the beneficial owner of the OID
cial owner reporting on Form 1042-S andbe amended so that an intermediary @bligation. A withholding agent has ac-
payee reporting on Form 1099. Therepartnership that fails to provide allocatiorfual knowledge of the taxable portion of
fore, the regulations will be amended tanformation is not relieved of its responsithe OID if it knows how long the benefi-
require a withholding agent that has insufbility to file Forms 1042-S even if it hascial owner has held the obligation, the
ficient information to allocate a paymentprovided a withholding agent with a Formterms of the obligation, and the extent to
to treat that payment as made to an undo@-8IMY that has documentation from allwhich the beneficial owner purchased the
umented payee, unless the allocation irof its account holders or partners attacheabligation at a premium. A withholding
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agent is treated as having knowledge ihent of transactions. Moreover, sales dfas reason to know, that the person selling
such information is reasonably availabledebt obligations often take place througlhe obligation has a principal purpose to
The information is considered to be reaseveral tiers of intermediaries. Since thavoid U.S. tax.
sonably available to a withholding agenportfolio interest rules require beneficial A withholding agent will be required to
if the withholding agent maintains a direcowner documentation, each intermediargbtain a Form W-8 or other documentation
account relationship with the beneficiainvolved in a transaction, including thosdrom a beneficial owner only if the with-
owner of the obligation. However, awith no direct relationship to the benefi-holding agent is the person who receives
withholding agent must withhold, cial owner, would need to obtain benefithe proceeds from the sale or exchange of
notwithstanding lack of knowledge, if thecial owner documentation. the obligation against delivery of the
withholding agent must treat the payment Commentors also criticized the pre-obligation or, if the obligation is being re-
as made to a foreign payee under the apamption that a withholding agent has théred, the withholding agent is the person
plicable presumption rules because thimformation to determine the amount ofresponsible for paying the holder, or cred-
withholding agent cannot reliably associOID or accrued interest if it has a directting the holder’s account, with the pro-
ate the payment with documentation aneccount relationship with the beneficiakeeds from the retirement. Notwithstand-
the amount would qualify as portfolio in-owner of an obligation. They contend thaing the preceding sentence, a withholding
terest if the withholding agent held sucta direct account relationship does not eragent will not be required to obtain a Form
documentation. sure that a withholding agent will have th&V-8 or other documentation if it is effect-
Because of the similarities betweennformation necessary to determine théng the sale of an obligation for a broker,
OID and accrued interest on an obligatioamount of withholding. For example, ifas defined in §1.6045-1(a)(1), and the
sold between interest payment dates, theecurities were not acquired by the withwithholding agent does not know, and
IRS and Treasury believe that they shoulbolding agent for the beneficial owner butioes not have reason to know, that the
be treated similarly. Further, the IRS anevere transferred by the beneficial ownebroker is the beneficial owner of the oblig-
Treasury are concerned that a withholdintp an account with the withholding agentation. In that case, only the broker will be
exemption for the sale of debt obligationshe withholding agent may not know therequired to obtain a Form W-8 or other
between interest payment dates even hwolding period of the security or whether idocumentary evidence.
the absence of a beneficial owner Formvas acquired at a premium. A withholding agent will be treated as
W-8 provides an easy avenue for the Inresponse to these comments, the IR&owing the amount of accrued interest or
avoidance of the documentation requireand Treasury intend to revise the regulaID only if it actually knows the seller’s
ments imposed under the portfolio intertions governing the treatment of OID andholding period of the obligation, the terms
est provisions of sections 871(h) an@ccrued interest on obligations sold besf the obligation, and the extent to which
881(c). As aresult, the IRS and Treasuryveen interest payment dates. Under thibe obligation was acquired by the seller
issued proposed regulation 81.1441revised regulations, only a withholdingat a premium. A withholding agent will
3(b)(2) (REG-114000-97, 62 F.R. 53503agent that is required to obtain Form W-&ot be treated as having knowledge of
which would change the accrued interesir other documentary evidence will be rethese facts merely because it has a direct
rule to conform to the OID rule. Underquired to withhold and report on OID oraccount relationship with the beneficial
the proposed regulation, a withholdingaccrued interest on obligations sold beswner.
agent would be required to withhold ortween interest payment dates. No with- If a withholding agent that is required
the accrued interest portion of the purholding or reporting of OID and accruedo obtain a Form W-8 or other documenta-
chase price if it knows the amount of acinterest will be required, however, pro-ion fails to do so or the withholding agent
crued interest. A withholding agentvided that (1) a withholding agent that iknows, or has reason to know, that the
would be deemed to have knowledge afequired to obtain a Form W-8 or othewsale of an obligation is part of a plan to
the amount of accrued interest if it had documentary evidence obtains the Forravoid withholding, it must withhold on
direct account relationship with the holdeiV-8 or other documentary evidence anthe amount of accrued interest or OID de-
of the security. Further, withholding(2) the interest qualifies as portfolio intertermined under the following rules. If the
would be required on accrued interest iést or qualifies for a complete exemptiommount subject to withholding is accrued
the interest would qualify as portfolio in-from taxation under an income tax treatyinterest, the amount of income subject to
terest but the withholding agent does ndturther, if a withholding agent that is rewithholding is determined as if the
have the beneficial owner documentatioquired to obtain Form W-8 or other docuseller’s income is equal to the amount of
required under the portfolio interest rulesmentary evidence obtains the Form W-éterest due as of the next interest pay-
Commentors have raised objections tor other documentary evidence, but thenent date pro rated to the date of sale. If
both the proposed accrued interest rulesterest or OID does not qualify for thethe obligation is an original issue discount
and to the final OID rules. Regarding theortfolio interest exemption or a completebligation, the amount of OID is deter-
proposed accrued interest rules, they noexemption from taxation under an incomenined by assuming that the seller has held
that most sales of debt obligations of U.Sax treaty, withholding and reporting onthe instrument since its original issuance.
issuers occur as delivery versus paymeatcrued interest or OID will be required A withholding agent may rely on the most
(DVP) transactions. DVP transactions arbut only if the withholding agent knowsrecently published “List of Original Issue
settled quickly and the need to obtain dodhe amount of accrued interest or Oliscount Instruments” (IRS Publication
umentation would prohibit quick settle-paid or the withholding agent knows, 0r1212) to determine the amount of OID in
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any particular transaction. If a withhold-the applicable treaty country, the with-Partnership, or Certain U.S. Branches for
ing agent cannot determine the amount d¢folding agent may rely on the beneficiaUnited States Tax Withholding). If the

OID subject to withholding under theseowner’s claim for benefits under a particforeign person is considered a nonquali-
rules, it must withhold an amount, basedlar treaty only if the withholding agentfied intermediary and is the trustee of a
on the entire amount paid, that is nece®btains, and may rely on, either a certifitrust described in section 651(a) or a trust,
sary to assure that the tax withheld is natate of residence as described in §1.1448H or a portion of which is treated as

less than 30 percent of the amount th&t(c)(3) or the documentary evidence aswned by the grantor or other persons
will subsequently be determined to be indescribed in §1.1441-6(c)(4) that estabinder sections 671 through 679, the
come subject to tax. See 81.1441%shes the beneficial owner’s residence itrustee must attach the Forms W-8BEN,

3(C)(4)()(A). the particular treaty country. Forms W-8EXP, or, if required, Forms W-
Finally, no change will be made to the 9, of the beneficiaries or grantors of the
rule under §1.1441-3(b)(1) that requireD- Trusts and Estates. trust. In all other cases, the foreign

withholding on the gross amount of inter-  gactions 1.1441-1(c)(6)(i) and (ii)(A) trustee or executor must attach a Form W-
est payable on an interest payment dat&enerally treat the beneficial owner of in8BEN, Form W-8EXP, or if required,
regardless of whether the payment constly e as the person that is the owner &orm W-9, completed on behalf of the

tutes a return of capital or the payment of,¢ income under U.S. tax principles. Folrust or estate.

income. i ; ;
flow-through entities, which are definedg appjication of Negative Confirmation
C. Delayed Implementation of IRS- to be partnerships, trusts, and estates, the gjes to Existing Accounts.
Certified TIN beneficial owners are the persons who,

under U.S. tax principles, are the owners Section 1.6049-5(c)(4)(i) provides an
Under 81.1441-6(b), a withholdingof the income in their separate or individexception from the normal documentation
agent may rely on a claim that a beneficialal capacities. Section 1.1441-1(e)(3)(ijequirements for payments of amounts
owner is entitled to a reduced rate of withstates that a trust or estate is required tmt subject to chapter 3 withholding
holding based on an income tax treatyse a flow-through certificate, as definedother than U.S. source OID on certain
only if the withholding agent can reliablyin §1.1441-5(e), to provide the certifi-short-term obligations or U.S. source de-
associate the payment with a valid witheates or documentation on the status @osit interest) to an offshore account by a
holding certificate (Form W-8BEN). A the beneficiaries of a trust or estate. Sebank or other financial institution. Under
withholding certificate is valid only if it tion 1.1441-5(e), however, is reservedhat exception, if it is not customary to
contains a taxpayer identification numbemThese rules imply that, at least in somebtain documentary evidence, a payor
(“TIN™). Further, a TIN is valid to estab- cases, the beneficial owners of incomenay, instead of obtaining a withholding
lish proof of residence in a treaty countrypaid to a trust or estate are the beneficigertificate or documentary evidence, rely
only if the TIN is certified by the IRS. ries of the trust or estate. Section 1.1441en an account holder’s declaration of for-
Under 81.1441-6(b)(2), a TIN is not re-1(c)(6)(ii)(B), however, states that theeign status made on an account opening
quired to appear on a withholding certifiprovisions of 8§1.1441-1(c)(6)(i) andstatement if certain conditions are met.
cate if treaty benefits are claimed with refii)(A) shall not apply to trusts or estatesUnder 81.6049-5(c)(4)(iv), if it is cus-
spect to income from certain types ofnstead, the beneficial owner of incomeomary to obtain documentary evidence
instruments, which, generally, are pubpaid to a trust or estate is determinebut it is not customary to renew it, then a
licly traded. The procedures for obtaininginder §1.1441-3(f) and (g) of the regulapayor must request such documentary ev-
a certified TIN are set forth in 81.1441-tions in effect prior to January 1, 1999dence in lieu of a declaration of foreign
6(c)(2)(ii). (see those sections as contained in Zatus. For both the §81.6049-5(c)(4)(i)
The IRS will not implement the proce-CFR part 1, revised April 1, 1997). Secand (iv) exceptions, the bank or financial
dure for obtaining certified TINs undertions 1.1441-3(f) and (g), however, danstitution must include a “negative con-
§1.1441-6(c)(2)(ii) until January 1, 2002not make beneficial owner determinafirmation” in a year-end statement mailed
Until the IRS begins to issue certifiedtions. Rather, they generally requirdo the payee in which the bank or finan-
TINs, a withholding agent may treat avithholding under section 1441 if thecial institution states that the payee is
beneficial owner as a resident of a treatfiduciary of a trust or estate is a foreigrbeing treated as a non-U.S. person and
country in situations in which a certifiedperson or, in the case of income taxable that the payee has an obligation to notify
TIN would otherwise be required if thea grantor under sections 671 through 67e bank or financial institution if the
withholding agent has a Form W-8BENof the Code, the trust is created by a nompayee becomes a U.S. citizen or resident.
from the beneficial owner that contains aesident alien individual. Section 1.6049-5(c)(4)(v) states that
TIN, the form contains a statement that Treasury and the IRS intend to issu¢éhe exceptions of §§1.6049-5(c)(4)(i) and
the beneficial owner is a resident of a paregulations that will clarify the withhold- (iv) do not apply to an account opened be-
ticular treaty country, the beneficialing obligations of income paid to trustsfore January 1, 2000. Prior to January 1,
owner’s permanent residence address @md estates. Under these rules, a forei@d00, the rules in §835a.9999-3(ii) Q&A
the form is in that treaty country, and therustee or foreign executor of a U.S. 0B84 and 35a.9999-4 Q&A 1 and 5 apply.
form is otherwise valid. If a beneficial foreign trust or estate must furnish a withnder those rules certain foreign payors
owner provides a permanent residence atlelding agent with a Form W-8IMY (Cer- may treat a payee as a foreign person if
dress on the Form W-8BEN that is outsidéficate of Foreign Intermediary, Foreignthe payor has evidence in its records that
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the payee is a foreign person, including B.S. branch of a foreign person. dend or a return of basis. Under section
written indication from the payee that the Commentors have asked that the mag-1445-8(c), withholding is required
payee is not a U.S. person. By stating théér agreement and confirmation excepdnder section 1445 on the portion of the
the rules of §81.6049-5(c)(4)(i) and (iv)tions be expanded to apply to persondistribution designated by a REIT as a
do not apply to accounts opened beforether than financial institutions. The reg<€apital gain dividend.

January 1, 2000, the regulations inadvetlations will be changed so that persons By stating that withholding is required
tently exclude banks or financial institu-other than financial institutions can usen amounts not designated as a capital
tions with accounts that have declaratione master agreement and confirmatiogain dividend or a return of basis,

of foreign status, or other documentargxceptions. §1.1441-3(c)(4)(1)(C) requires withhold-
evidence of foreign status, from continu- ) ing on a distribution in excess of basis,
ing to rely on those statements or docy@- Use of Documentary Evidence by hich under section 301(c)(3) is treated
mentation provided the bank or financial ~Foreign Partnerships with U.S. as capital gain from the sale or exchange
institution sends the negative confirma- Accounts. of stock. The final withholding regula-

tion required under §1.6049-5(c)(4)(ii). \j,qer §1.6049-5(c)(1) a withholdingtions will be amended to state that with-
The rule of §1.6049-5(c)(4)(v) will be agent or payor may generally rely on dodrolding under section 1441 is not required
changed so that payors who relied on tn.?mentary evidence instead of a benefici&n @ distribution in excess of basis (which
rules contained in §835a.9999-3(ii) Q&A | - .. withholding certificate if an under section 301(c)(3) is treated as a
34 and 35a.9999-4 Q&A1 and 5, as in efc')mount is paid outside the United StateS2Pital gain). However, a distribution in

fect prior to January 1, 2000, with regard -\ oshore account. An offshore acEXcess of basis is subject to withholding
to payments of foreign source interest of |\ .« 20 account maintained at an oENder section 1445 unless the interest in
broker proceeds from sales effected ouf . ) anch of a U.S. or foreign bank of€ REIT is not a U.S. real property inter-

treat the payee as a foreign person un d8trher financial institution at any Iogationfsﬁlé%gé élr_‘l_'S;Zr:fgélﬁ‘oiogiﬁﬁfgg con-
the rules of §1.6049-5(c)(4), provide utside the United States and outside of &

; . .S. possession. Under §1.6049-5(e), gn
that the payor sends a negative conﬂrmz%li- ount is considered paid outside the
tion to the payee each year as required:

ited States if the payor completes the
under §1.6049-5(c)(4)(iii) and does not . B .. i
know, or have reason to know, that thacts necessary to effect payment outside Under §1.1441-1(e)(4)(ii), the docu

payee is a U.S. person. the United Sta_tes. 3 mentary evidence that may be provided
F. Expansion of Master Agreement/ Cons The regulations do not spemﬁcglly adunder §§1.1.441—§(c)(4.) and 1.§049—
firmation Exception for Notional Princi- dress_whether partners of a_forelgn p_arE(c)(l) remains vahq until “the earlier of
pal Contracts. Under §1.1441— 4(a)(3) anershlp that has an account in the Unltetlhellast day of the thl_rd calendar year fol-
withholding agent must treat a payment 0?tates.can use docqmentary evidence Inn/ymg the.year in which the documentary
income on a notional principal Contracestabllsh their _fo_relgn status. Undeevidence is cregtgd. . ...” Commentors
made to a foreign person as income eﬁe%\;l.lMl—S(c)(l) it is the partngrs, and ndtave stated-that it is not clear when dogu-
tively connected with the conduct of e partnership, that are conS|de'red to bmentary evidence is created:. To_clarlfy
trade or business within the United Stat:t?e payees on the amounts credited to ahe rule, §1.1441-1(e)(4)(ii) will be
ccount. Thus, the regulations as cuamended to permit the validity period to
ently drafted appear to preclude the udge measured from the date documentation

unless the withholding agent can reliabl
associate the payment with a withholdin . o . : .

f documentary evidence by the foreigms provided to a withholding agent.
rtners of a foreign partnership.

Validity period for documentary
evidence.

certificate (Form W-8BEN) on which it
fr?n rely to treat the payment as an amouR?The regulations will be amended to>€ction Il. Model Qualified Intermediary
at is not effectively connected. An ex- it forei ¢ a forei Withholding Agreement.
ception to the Form W-8BEN requiremenperrm_t oreign partners of a oreign pqrt
is provided under §1_1441_4(a)(3)(”)_nersh|p that has an account in the United g, pmission of Know-Your-Customer
Under that section, a payment to a finar>!21€S 10 use documentary evidence. ASigormation. Before a model QI with-
cial institution is not treated as effectivel;fesu't’ such partners will be treated thgqging agreement will be concluded for
connected with the conduct of a trade ofaMe s foreign account holders of a fishy country, the Internal Revenue Service
business within the United States if thd'@ncial institution that has an account iy st receive certain information regard-
foreign financial institution provides athe United States. ing that country’s “know-your-customer”
representation in_a mgster ggreem_ent. that Withholding on Capital Gain rules. This information is necessary to
governs transactions in notl_onal principal  pistributions of a Domestic Real evaluate_whether those rules are sufficient
contracts betwe_en the parties (for exam-  Eqate Investment Trust (“REIT?). to estgt_)hsh an accm_mt holde_r’s status as a
ple an International Swaps and Deriva- beneficial owner or intermediary and the
tives Association (ISDA) Agreement) or Section 1.1441-3(c)(4)(i)(C) requiresaccount holder’s nationality and resi-
in the confirmation the particular notionalwithholding under section 1441 on thealence. If the “know-your-customer” rules
principal contract transaction that theportion of a distribution from a REIT thatare sufficient for these purposes, they will
counterparty is a U.S. person or a noris not designated as a capital gain divibe incorporated, with any necessary mod-
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ifications, into the Attachments to the

qualified intermediary agreement. The

information the IRS must receive is theb.
following:

1.  An English translation of the laws
and regulations (“know-your-cus-
tomer” rules) governing the require-
ments of QI to obtain documenta-
tion confirming the identity of QI's 6-
account holders. The translation
must include the name of the law,
and the appropriate citations to the
law and regulations.

2. The name of the organization
(whether a governmental entity N
private association) responsible for
enforcing the know-your customer
rules. Specify how those rules are
enforced (e.g., through audit) and
the frequency of compliance
checks.

3.  The penalties that apply for failure8
to obtain, or evaluate, documenta-
tion under the know-your-customer
rules.

4. The definition of customer or ac-g
count holder that is used under the
know-your-customer rules. Specify
whether the definition encompasses
direct and indirect beneficiaries of1(.
an account if the activity in the ac-
count involves the receipt or disbur-
sal of funds. Specify whether the11,
definition of customer or account
holder includes a trust beneficiary, a
company whose assets are managed
by an asset manager, a controlling

shareholder of a closely held corpod2.

ration or the grantor of a trust.
A statement regarding whether the
documentation required under the

know-your-customer rules requiresi 3.

QI to determine if its account holder
is acting as an intermediary for an-
other person.

A statement regarding whether the
documentation required under the

know-your-customer rules requiresj 4.

QI to identify the account holder as

a beneficial owner of income cred-

ited to an account.

A list of the specific documentation

required to be used under the know-
your-customer rules, or if those

rules do not require use of specific
documentation, the documentatiori

that is generally accepted by the au-

thorities responsible for enforcing

those rules.

A statement regarding whether the
know-your-customer rules require

that an account holder provide a
permanent residence address.

A summary of the rules that apply if

an account is not opened in person

(e.g., correspondence, telephone1,7'

Internet).

Whether an account holder’s iden-
tity may be established, in whole orl8
in part, by introductions or referrals.
The circumstances under which
new documentation must be ob-

Alist of all the exceptions, if any, to

the documentation requirements
under the know-your-customer

rules.

A statement regarding whether the
know-your-customer rules do not

require documentation from an ac-
count holder if a payment to or

from that account holder is cleared
by another financial institutioh.

A statement regarding how long the
documentation remains valid under
the know-your customer rules.

A statement regarding how long the
documentation obtained under the
know-your-customer rules must be
retained and the manner for main-
taining that documentation.

Specify whether the rules require

the maintenance of wire transfer
records, the form of the wire trans-

fer records and how long those
records must be maintained. State
whether the wire transfer records
require information as to both the

original source of the funds and the
final destination of the funds.

A list of any payments or types of

accounts that are not subject to the
know-your-customer rules.

Specify whether there are special
rules that apply for purposes of pri-

vate banking activities.

tained, or existing documentation
verified, under the know-your-cus-
tomer rules.

B. Proposed Qualified Intermediary Agreement

SECTION 1. PURPOSE AND SCOPE

Sec. 1.01.
Sec. 1.02.
Sec. 1.03.
Sec. 1.04.
Sec. 1.05.
Sec. 1.06.
Sec. 1.07.
Sec. 1.08.
Sec. 1.09.
Sec. 1.10.
Sec. 1.11.

General Obligations.
Parties to the Agreement.
Documentation Retention

Disclosure of Account Holders.
Classes of Assets.
Withholding Obligations
Return Obligations

External Audit
SECTION 2. DEFINITIONS

Sec. 2.01. Account Holder
Sec. 2.02. Agreement
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1The IRS will not permit a QI to establish the
identity of an account holder without obtaining doc-
umentation directly from the account holder.
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Sec. 2.03. Assumption of Withholding Responsibility
Sec. 2.04. Bank Deposit Interest

Sec. 2.05. Beneficial Owner

Sec. 2.06. Chapter 3 of the Code.

Sec. 2.07. Chapter 61 of the Code

Sec. 2.08. Class of Assets.

Sec. 2.09. Documentary Evidence

Sec. 2.10. Documentation

Sec. 2.11. Documented Account Holder/Payee
Sec. 2.12. Exempt Recipient

Sec. 2.13. External Auditor

Sec. 2.14. Foreign Person

Sec. 2.15. Form W-8

Sec. 2.16. Form W-9

Sec. 2.17. Form 945

Sec. 2.18. Form 1042.

Sec. 2.19. Form 1042-S.

Sec. 2.20. Form 1042-S Reporting

Sec. 2.21. Form 1096

Sec. 2.22. Form 1099

Sec. 2.23. Form 1099 Reporting

Sec. 2.24. Intermediary

Sec. 2.25. Non-Exempt Recipient.

Sec. 2.26. Nonqualified Intermediary

Sec. 2.27. Payee

Sec. 2.28. Payment

Sec. 2.29. Payor

Sec. 2.30. Presume.

Sec. 2.31. Private Arrangement Intermediary
Sec. 2.32. Qualified Intermediary

Sec. 2.33. Qualified Intermediary (QI) EIN
Sec. 2.34. Reduced Rate of Withholding
Sec. 2.35. Reportable Amount

Sec. 2.36. Reportable Payment

Sec. 2.37. Short-Term Obligation

Sec. 2.38. U.S. Person

Sec. 2.39. Undocumented Account Holder/Payee
Sec. 2.40. Withholding Agent

Sec. 2.41. Other Terms

SECTION 3. WITHHOLDING RESPONSIBILITY UNDER SECTION 1441, 1442, AND 1443

Sec. 3.01. Withholding Responsibility

Sec. 3.02. Assumption of Chapter 3 Primary Withholding Responsibility

Sec. 3.03. No Assumption of Form 1099 Reporting and Backup Withholding Responsibility.

Sec. 3.03. Assumption of Form 1099 Reporting and Backup Withholding Responsibility

Sec. 3.04. Requirements of QI Assuming Reporting and Withholding Responsibility Under Sections 3.02 and/or 3.03.

SECTION 4. PRIVATE ARRANGEMENT INTERMEDIARIES

Sec. 4.01. In General
Sec. 4.02. Modification of Obligations for PAl Agreements
Sec. 4.03. Termination of Arrangement.

SECTION 5. DOCUMENTATION REQUIREMENTS

Sec. 5.01. Documentation Required For Withholding Rate Reduction
Sec. 5.02. Reliance on Forms W-8 or W-9

Sec. 5.03. Documentary Evidence

Sec. 5.04. Limitation on Benefits and Section 894 Representations
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Sec. 5.05. TIN Requirement
Sec. 5.06. Documentation for International Organizations
Sec. 5.07. Documentation for Foreign Governments
Sec. 5.08. Documentation for Foreign Tax-Exempt Organizations
Sec. 5.09. Documentation From Intermediaries
(A) Nonqualified Intermediaries and Foreign Partnerships (Other Than Withholding Foreign Partnerships)
(B) Qualified Intermediaries and Withholding Foreign Partnerships
(C) Private Arrangement Intermediaries
Sec. 5.10. Documentation Validity Period
Sec. 5.11. Due Diligence Requirements.
(A) In General
(B) Reason to know
(C) Limitation on Reason to Know
Sec. 5.12. Maintenance, and Retention of Documentation.
(A) Maintaining Documentation
(B) Retention Period
Sec. 5.13. Application of Presumption Rules.

SECTION 6. QUALIFIED INTERMEDIARY WITHHOLDING CERTIFICATE AND DISCLOSURE OF ACCOUNT
HOLDERS TO WITHHOLDING AGENT

Sec. 6.01. Certification to Withholding Agent
Sec. 6.02. Disclosure of Certain Account Holder Documentation

SECTION 7. DETERMINATION OF ASSET CATEGORIES AND CLASSES FOR QI'S WITHHOLDING
CERTIFICATE

Sec. 7.01. Statement of Asset Classes
Sec. 7.02. Categories of Assets
Sec. 7.03. Class of Assets

SECTION 8. WITHHOLDING OBLIGATIONS

Sec. 8.01. Primary Withholding Responsibility Under Chapter 3 Not Assumed
Sec. 8.02. Primary Withholding Responsibility Under Chapter 3 Assumed
Sec. 8.03. Backup Withholding Responsibility Not Assumed

Sec. 8.04. Backup Withholding Responsibility Assumed

Sec. 8.05. Deposit Requirements

SECTION 9. TAX RETURN OBLIGATIONS

Sec. 9.01. Form 1042 Filing Requirement.
(A) In general.
(B) Extensions For Filing Returns
Sec. 9.02. Form 945 Filing Requirement
Sec. 9.03. Retention of Returns

SECTION 10. INFORMATION REPORTING OBLIGATIONS

Sec. 10.01. Form 1042-S Reporting.

Sec. 10.02. Beneficial Owner Reporting

Sec. 10.03. Categories of Assets For Form 1042-S Reporting
Sec. 10.04. Classes of Assets for Form 1042-S Reporting
Sec. 10.05. Form 1099 Reporting Responsibility.

SECTION 11. ADJUSTMENTS FOR OVER- AND UNDER-WITHHOLDING; REFUNDS

Sec. 11.01. Adjustments for Overwithholding by Withholding Agent
(A) Reimbursement Procedure
(B) Set-off Procedure

Sec. 11.02. Adjustments for Chapter 3 Overwithholding by QI
(A) Reimbursement Procedure
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(B) Set-Off Procedure
Sec. 11.03. Repayment of Backup Withholding.
Sec. 11.04. Collective Refund or Credit Procedures for Chapter 3 Overwithholding
Sec. 11.05. Adjustments for Chapter 3 Underwithholding
Sec. 11.06. Underwithholding After Form 1042 Filed

SECTION 12. EXTERNAL AUDIT PROCEDURES.

Sec. 12.01. In General

Sec. 12.02. Designation of External Auditor

Sec. 12.03. Timing and Scope of External Audits

Sec. 12.04. External Auditor’s Report

Sec. 12.05. Expanding Scope and Timing of External Audit

SECTION 13. EXPIRATION, TERMINATION AND DEFAULT

Sec. 13.01. Term of Agreement

Sec. 13.02. Termination of Agreement

Sec. 13.03. Significant Change in Circumstances
Sec. 13.04. Events of Default

Sec. 13.05. Notice and Cure

Sec. 13.06. Renewal

SECTION 14. MISCELLANEOUS PROVISIONS.

THIS AGREEMENT is made in duplicate under and in pursuance of section 1441 of the Internal Revenue Code of 1986, as
amended, (the “Code”) and Treasury Regulation §1.1441-1(e)(5) by and between [name of QIl], any affiliated entities of QI desig
nated in Appendix A of this Agreement that are signatories to this Agreement (collectively referred to as “Ql”), and theANTERN
REVENUE SERVICE (the “IRS"):

WHEREAS, QI has submitted an application in accordance with Revenue Procedure 98-27 to be a qualified intermediary for
purposes of Treas. Reg. §1.1441-1(e)(5);

WHEREAS, QI and the IRS desire to enter into an agreement to establish the documentation, withholding, information report-
ing, tax return filing, deposit obligations, and refund procedures of QI under sections 1441, 1442, 1443, 1461, 340626041, 604
6044, 6045, 6049, 6050N, 6302, 6402, 6413, and 6414 of the Code with respect to certain types of payments;

NOW, THEREFORE, in consideration of the following terms, representations, and conditions, the parties agree as follows:

SECTION 1. PURPOSE AND SCOPE

Sec. 1.01. General ObligationsQI is a withholding agent under chapter 3 of the Code and a payor under chapter 61 and section
3406 of the Code for amounts that it pays to its account holders. Except as otherwise provided in this Agreement, @bs obligat
with respect to amounts it pays to account holders are governed by chapter 3, chapter 61, and section 3406 of the Cegle-and the
lations thereunder. QI shall act in its capacity as a qualified intermediary pursuant to this Agreement only for thoseddwmint

with a withholding agent that QI has designated as accounts for which it acts as a qualified intermediary. QI is ndbracua®d

a qualified intermediary for all accounts that it has with a withholding agent. However, if QI designates an account afiahe fo

it will act as a qualified intermediary, it must act as a qualified intermediary for all payments made to that account.

Sec. 1.02. Parties to the Agreement. This Agreement applies to:

(a) All offices of QI located in the countries described in Appendix A of this Agreement;

(b) All of the offices of the affiliated entities of QI that are signatories to this Agreement that are located in thes ctestrieed
in Appendix A of this Agreement; and

(c) The Internal Revenue Service.

Appendix A may be amended, in writing, with the agreement of the IRS. Such amendments shall become part of this Agreement.

Sec. 1.03. Documentation RetentionQIl agrees to obtain documentation from its account holders, and maintain and retain such
documentation, as provided in section 5 of this Agreement.

Sec. 1.04. Qualified Intermediary Withholding Certificate. QI agrees to provide each withholding agent from which QI receives
reportable amounts as a qualified intermediary with a qualified intermediary withholding certificate in accordance with séction
this Agreement. A qualified intermediary withholding certificate is a Form W-8IMY.
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Sec. 1.05. Disclosure of Account HolderExcept as specifically required under section 6 of this Agreement, QI is not required
disclose the identities of its account holders to a withholding agent to whom it provides a Form W-8IMY. Therefore, the-doct
tation given by an account holder to QI does not have to be attached to QI's Form W-8IMY, except as specifically proeided i
tion 6 of this Agreement.

Sec. 1.06. Classes of Asset3! agrees to provide each withholding agent information regarding the classes of assets determir
accordance with section 7 of this Agreement.

Sec. 1.07. Withholding Obligations.QI agrees to withhold under sections 1441, 1442, 1443, 1461, and 3406 of the Code to th
tent provided in sections 3 and 8 of this Agreement.

Sec. 1.08. Return ObligationsQI agrees to file Forms 945 and 1042 as provided in section 9 of this Agreement.

Sec. 1.09. Information Reporting Obligations.Ql agrees to file Forms 1042-S, 1096, and 1099 as provided in section 10 of t
Agreement.

Sec. 1.10. Adjustments for Over- and Under-Withholding and RefundsQI agrees to follow the procedures for over- and under-
withholding and for claiming refunds, as provided in section 11 of this Agreement.

Sec. 1.11. External Audit.Ql agrees to the external audit procedures provided in section 12 of this Agreement.
SECTION 2. DEFINITIONS

For purposes of this Agreement, the terms listed below are defined as follows:

Sec. 2.01. Account HolderAn “account holder” means any person that has an account with a qualified or nonqualified interm
ary. Unless the context otherwise requires, an account holder includes another intermediary (e.g., custodian, nomiagermut) othe
that has an account with the qualified or nonqualified intermediary (whether the other intermediary is acting as a deatied in
diary, nonqualified intermediary, or private arrangement intermediary) and any person who has an account with the otith+ inte
ary. The term includes both beneficial owners as defined in Treas. Reg. §1.1441-1(c)(6) and payees as determined w8ler c
and 61 of the Code. Thus, for example, an account holder may include the owners of an entity classified as a partmesip un
tax principles that holds an account with a qualified or nonqualified intermediary.

Sec. 2.02. Agreement:Agreement” means this agreement, all appendices and attachments to this agreement, and Ql’s appli
to be a qualified intermediary. All such appendices, attachments, and QI's application are incorporated into this Agresfigrent b
ence.

Sec. 2.03. Assumption of Withholding ResponsibilityA QI that assumes primary withholding responsibility under chapter 3, ©
assumes reporting and withholding responsibility under chapter 61 and section 3406 of the Code, assumes the primarigyrespc
for deducting, withholding, and depositing the appropriate amount from a payment. Generally, a qualified intermediary’s as
tion of primary withholding responsibility under chapter 3 of the Code, or the assumption of backup withholding responsi
under section 3406 of the Code, relieves the person who makes a payment to the qualified intermediary from the regponsi
withhold.

Sec. 2.04. Bank Deposit Interest:Bank deposit interest” means interest described in section 871(i)(2)(A) of the Code.

Sec. 2.05. Beneficial OwnerA “beneficial owner” has the meaning given to that term in Treas. Reg. §1.1441-1(c)(6) and, if tre
benefits are claimed, Treas. Reg. §1.894-1T(d)(2)(ii).

Sec. 2.06. Chapter 3 of the CodeAny reference to “chapter 3 of the Code” means sections 1441, 1442, 1443, 1461, 1463,
1464 of the Code.

Sec. 2.07. Chapter 61 of the CodéAny reference to “chapter 61 of the Code” means sections 6041, 6041A, 6042, 6044, 6
6050N, and 6050P of the Code.

Sec. 2.08. Class of AssetSClass of assets” has the meanings given to the terms in sections 7 and 10 of this Agreement.

Sec. 2.09. Documentary Evidence‘Documentary evidence” means any documentation obtained pursuant to section 5 of
Agreement other than a Form W-8 or Form W-9.

Sec. 2.10. Documentation‘Documentation” means any valid Form W-8, Form W-9, or documentary evidence obtained purst
to section 5 of this Agreement.

Sec. 2.11. Documented Account Holder/Payed “documented account holder” or “documented payee” is an account holder
payee for whom QI has obtained documentation pursuant to section 5 of this Agreement.
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Sec. 2.12. Exempt Recipienfn “exempt recipient” means, for interest, dividends, and royalties, a person described in Treas. Reg.
§1.6049-4(c)(1)(ii). For broker proceeds, an exempt recipient is a person described in Treas. Reg. 885f.6045-1(c)(3)(i))(B) o
1.6045-2(b)(2)(i).

Sec. 2.13. External Auditor. An “external auditor” is the auditor designated as QI's (or any private arrangement intermediary’s)
external auditor in Appendix B of this Agreement.

Sec. 2.14. Foreign PersorA “foreign person” is any person that is not a “United States person” and includes a “nonresident alien
individual,” a “foreign corporation,” a “foreign partnership,” a “foreign trust,” and a “foreign estate,” as those termfinackide
section 7701 of the Code. Notwithstanding the preceding sentence, the term foreign person also includes a foreignbr&nch of a
person that provides QI with a qualified intermediary Form W-8IMY.

Sec. 2.15. Form W-8:Form W-8" means IRS Form W-8BEN, Certificate of Foreign Status of Beneficial Owner for United States
Tax Withholding; IRS Form W-8ECI, Certificate of Foreign Person’s Claim for Exemption From Withholding on Income Effectively
Connected With the Conduct of a Trade or Business in the United States; IRS Form W-8EXP, Certificate of Foreign Government
and Other Foreign Organizations for United States Tax Withholding; and Form W-8IMY, Certificate of Foreign Intermediary, For-
eign Partnership, and Certain U.S. Branches for United States Tax Withholding, as appropriate, or any acceptable substitute for

Sec. 2.16. Form W-9.“Form W-9” means IRS Form W-9, Request for Taxpayer Identification Number and Certification, or any
acceptable substitute.

Sec. 2.17. Form 945‘Form 945" means IRS Form 945, Annual Return of Withheld Federal Income Tax.

Sec. 2.18. Form 1042!Form 1042” means an IRS Form 1042, Annual Withholding Tax Return for U.S. Source Income of Foreign
Persons.

Sec. 2.19. Form 1042-S.“Form 1042-S” means an IRS Form 1042-S, Foreign Person’s U.S. Source Income Subject to Withhold-
ing.

Sec. 2.20. Form 1042-S Reporting'Form 1042-S reporting” means the reporting required on Form 1042-S.

Sec. 2.21. Form 1096"Form 1096” means IRS Form 1096, Annual Summary and Transmittal of U.S. Information Returns.

Sec. 2.22. Form 1099:Form 1099” means IRS Form 1099-B, Proceeds From Broker and Barter Exchange Transactions; IRS

Form 1099-DIV, Dividends and Distributions; IRS Form 1099-INT, Interest Income; IRS Form 1099-MISC, Miscellaneous Income;

IRS Form 1099-0ID, Original Issue Discount, and any other form in the IRS Form 1099 series appropriate to the type of paymer
required to be reported.

Sec. 2.23. Form 1099 Reporting:Form 1099 reporting” means the reporting required on Form 1099.

Sec. 2.24. Intermediary.An “intermediary” means any person that acts on behalf of another person such as a custodian, broker,
nominee, or other agent.

Sec. 2.25. Non-Exempt RecipientA “non-exempt recipient” or “non-exempt payee” means a person that is not an exempt recipi-
ent under the definition in paragraph 2.12 of this section.

Sec. 2.26. Nonqualified Intermediary.A “nonqualified intermediary” is any intermediary that is not a qualified intermediary.

Sec. 2.27. PayeeA “payee” is the person described in Treas. Reg. 881.1441-1(b)(2) and b(3); 1.1441-5(c), (d) and (e); and
1.6049-5(d).

Sec. 2.28. PaymentA “payment” is considered made to a person if that person realizes income whether or not such income results
from an actual transfer of cash or other property. See Treas. Reg. §1.1441-2(e). For example, a payment includes crediting
amount to an account.

Sec. 2.29. PayorA “payor” means a person, including a middleman treated as a payor, required to make an information return
under chapter 61 of the Code. See Treas. Reg. §881.6049-4(a)(2) and 31.3406(a)-2.

Sec. 2.30. Presume!Presume” means the presumptions that a person must make under Treas. Reg. §81.1441-1(b)(3).
1.1441-4(a), 1.1441-5(d), 1.1441-5(e), 1.1441-9(b)(3) and 1.6049-5(d).

Sec. 2.31. Private Arrangement Intermediary.A “private arrangement intermediary” or “PAI” is an intermediary described in
section 4 of this Agreement.

Sec. 2.32. Qualified Intermediary.A “qualified intermediary” is a person, described in Treas. Reg. 81.1441-1(e)(5)(ii), that enters
into a withholding agreement with the IRS to be treated as a qualified intermediary.
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Sec. 2.33. Qualified Intermediary (Ql) EIN. A “qualified intermediary EIN" or “QI-EIN” means the employer identification
number assigned by the IRS to a qualified intermediary to be used solely in its capacity as a qualified intermediary.

Sec. 2.34. Reduced Rate of WithholdingA “reduced rate of withholding” means a rate of withholding under chapter 3 of tk
Code that is less than 30% and includes an exemption from withholding.

Sec. 2.35. Reportable Amount.A “reportable amount” means an amount subject to withholding under chapter 3 of the C
(within the meaning of Treas. Reg. §1.1441-2(a)), U.S. source deposit interest (including original issue discount) dessribed
tion 871(i)(2)(A) of the Code, and U.S. source interest or original issue discount on short-term obligations described in s
871(g)(1)(B) of the Code. The term does not include payments on deposits with banks and other financial institutions that rer
deposit for two weeks or less. It also does not include amounts of original issue discount arising from a sale and gmsatase
tion completed within a period of two weeks or less, or amounts described in Treas. Reg. §1.6049-5(b)(7), (10), orr{d1p (rele
certain obligations issued in bearer form). See Treas. Reg. §1.1441-1(e)(3)(vi).

Sec. 2.36. Reportable Payment “reportable payment” means any payment described in section 3406(b) of the Code. For ex
ple, reportable payments include reportable amounts, as defined in section 2.35 of this Agreement, and, in additioncéedker pr
foreign source interest, foreign source dividends, and foreign source royalties unless an exception to reporting apghiagtander
61 of the Code.

Sec. 2.37. Short-Term ObligationA “short-term obligation” is any obligation described in section 871(g)(1)(B)(i) of the Code.

Sec. 2.38. U.S. PersorA “United States (or U.S.) person” is a person described in section 7701(a)(30) of the Code, the U.S.
ernment (including an agency or instrumentality thereof), a State of the United States (including an agency or instrume
thereof), or the District of Columbia (including an agency or instrumentality thereof).

Sec. 2.39. Undocumented Account Holder/Paye@&n “undocumented account holder” or “undocumented payee” is an accou
holder or payee for whom QI has not obtained documentation in accordance with section 5 of this Agreement.

Sec. 2.40. Withholding Agent.A “withholding agent” has the same meaning as set forth in Treas. Reg. §1.1441-7(a) and inclt
a payor, as defined in section 2.29 of this Agreement. As used in this Agreement, the term generally refers to the person
payment to a qualified intermediary.

Sec. 2.41. Other TermsAny term not defined in this section has the same meaning that it has under the Code, the Income Ta>
ulations, or any applicable income tax treaty.

SECTION 3. WITHHOLDING RESPONSIBILITY UNDER SECTION 1441, 1442, AND 1443

Sec. 3.01. Withholding Responsibility.Ql is subject to the withholding and reporting provisions applicable to withholding ager
and payors under chapters 3, 61, and section 3406 of the Code. QI shall not, however, be required to withhold tax nader
1441, 1442, and 1443 from any payment of a reportable amount received from a withholding agent, provided that the withh
agent withheld the proper amount of tax.

Sec. 3.02. Assumption of Chapter 3 Primary Withholding ResponsibilityQI, upon agreement with a withholding agent, may
assume primary withholding responsibility under chapter 3 of the Code for a reportable amount paid by the withholdingragen
account QI has with the withholding agent by providing the withholding agent a Form W-8IMY on which QI designates the ac
to which the amount is paid as one for which it assumes primary withholding responsibility. QI is not required to assuyne pi
withholding responsibility for all accounts it has with the withholding agent. However, if QI assumes primary withholdingitesp
bility under chapter 3 of the Code for any account, it must assume that responsibility for all payments of reportable adehmpts
the withholding agent to that account. QI may assume primary withholding responsibility under chapter 3 of the Code-withc
forming the IRS. See section 8.04 of this Agreement for QI's responsibilities to the extent it has assumed Form 1099eepori
sponsibility and backup withholding.

[Use section 3.03, below, if QI is not eligible or does not assume backup withholding and Form 1099 reporting respoh§hbility.
is not eligible to assume primary backup withholding and chapter 61 reporting responsibility if it is a foreign personstimatt doe
have a branch in the U.S. capable of adequately fulfilling the obligations imposed under chapter 61 and section 3406eof]the (

Sec. 3.03. No Assumption of Form 1099 Reporting and Backup Withholding Responsibilitilotwithstanding section 3.01 of
this Agreement, QI may not assume Form 1099 reporting responsibility or backup withholding responsibility under section 3¢
the Code in lieu of furnishing a withholding agent with a U.S. non-exempt recipient account holder’s Form W-9, or other infc
tion regarding the account holder. Therefore, QI must furnish the withholding agent with a U.S. non-exempt recipient'® Forrr
or other information in accordance with section 6 of this Agreement, and separately identify the assets associated wiftfeatich r
as required under section 7 of this Agreement.
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[Use section 3.03, below, if QI does assumes Form 1099 reporting and backup withholding responsibility.]
Sec. 3.03. Assumption of Form 1099 Reporting and Backup Withholding Responsibility.

[QI maintains the following branch [name and U.S. address] in the United States and represents that the branch cérofulfill the
1099 reporting obligations and backup withholding obligations of a payor under chapter 61 and section 3406 of the Code].

or
[Ql is a foreign branch of a U.S. financial instituticn].

QI assumes Form 1099 reporting responsibility under chapter 61 of the Code and backup withholding responsibility under sectio
3406 of the Code for reportable payments made to an account QI has with the withholding agent in lieu of furnishing tthe withhol
ing agent with a U.S. non-exempt recipient account holder’s Form W-9, or, in absence of a Form W-9, information regaceing the a
count holder’'s name, address, and taxpayer identification number, if any. QI shall assume such reporting and withhalding oblig
tions by attaching a statement to a Form W-8IMY on which QI designates the account it has with the withholding agent for which i
assumes such obligations. QI is not required to assume Form 1099 reporting and backup withholding responsibility fotsall accou
it has with the withholding agent. However, if QI assumes Form 1099 reporting and backup withholding responsibility for any ac
count, it must assume that responsibility for all reportable payments made by the withholding agent to that accounbn Se@4secti

of this Agreement for QI's responsibilities to the extent it has assumed Form 1099 reporting responsibility and backuimgvithhold

Sec. 3.04. Requirements of QI Assuming Reporting and Withholding Responsibility Under Sections 3.02 and/or 3.08QI
assumes primary withholding responsibility under chapter 3 of the Code or assumes Form 1099 reporting and backup withholdin
responsibility for payments received from a withholding agent in accordance with sections 3.02 and/or 3.03 of this Adreement, t

(A) QI shall assume that responsibility for all other intermediaries (whether qualified or nonqualified) that may precetie QI in
chain of payment, but

(B) QI shall not be required to withhold on any payment made to another qualified intermediary that follows QI in thepelyain of
ment and that has assumed primary withholding responsibility for that payment.

SECTION 4. PRIVATE ARRANGEMENT INTERMEDIARIES

Sec. 4.01. In General.Ql may enter into a private arrangement with another intermediary under which the other intermediary
agrees to perform all of the obligations of QI under this Agreement, except as provided in section 4.02 of this Agreement. Suc
agreement shall be between the QI and all the offices of the other intermediary located in a specified country. Thempegjfied
must be one for which there is a model qualified intermediary agreement available. Such an intermediary is referrefig@as this
ment as a private arrangement intermediary (“PAI"). By entering into a PAI agreement, QI is not assigning its liab#itgpdor th
formance of any of its obligations under this Agreement. Therefore, QI shall remain liable for any tax, penalties, notenegt, a
other sanction that may result from the failure of the PAI to meet any of the obligations imposed by its agreement wish&lll. QI
assert no defenses against the IRS for the failures of the PAI that the PAI may assert against QI. For purposes of thisthgreeme
PAI's actual knowledge or reason to know of facts relevant to withholding or reporting shall be imputed to Ql. QI'sftiakhiléy
failures of the PAI shall apply even though the PAl is itself a withholding agent under chapter 3 of the Code and a payapdnder
ter 61 and section 3406 and is itself separately liable for its failure to meet its obligations under the Internal Reveie Gdde

is not required to enter into an agreement with the IRS. For purposes of this Agreement, an intermediary shall be c&Adidered a
only if the following conditions are met:

(A) The PAl is, pursuant to a written agreement between QI and the PAI, subject to all the obligations of QI under this Agreement
except to the extent modified by section 4.02 of this Agreement;

(B) QI files a notice with the Assistant Commissioner (International), at the address set forth in section 14.06 of this Ageeement,
fore the first payment for which the intermediary acts as a PAI giving the name, address, taxpayer identification nugplodr, if an
the intermediary, and the name of the country or countries in which the offices of the PAI are located;

(C) The PAl is subject to the identical external audit procedures that apply to QI under this Agreement and the PAI usexthe same €
ternal auditor designated as Ql's external auditor in Appendix B of this Agreement, or another auditor approved by thieaRS for
PAI, before the agreement between QI and the PAl is executed; and

(D) The PAI furnishes QI with a Form W-8IMY described in paragraph (C) of section 5.09 of this Agreement.

Sec. 4.02. Modification of Obligations for PAlI Agreements.The agreement between QI and the PAI must provide that QI shall
include in its Forms 945, 1042, 1099, and 1042-S all payments made by QI to designated accounts the PAI has with Qdl as if QI h:

2This language is to be used by a foreign QI with a U.S. branch.
3This language is to be used by a QI that is a foreign branch of a U.S. person.
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made those payments directly to the PAI's account holders. QI shall require the PAI to provide QI with all the infornessamynec
for QI to meet its withholding and reporting obligations under chapters 3, 61, and section 3406 of the Code. No prollis®ns s
contained in the agreement between QI and a PAI that preclude, and no provisions of this Agreement shall be construks] to
the PAI's joint and several liability for tax, penalties, and interest under chapters 3, 61, and section 3406 to thet extdat-tha

withholding, penalties, and interest have not been collected from QI. Ql's agreement with the PAI must require the Rskto di
any beneficial owner or payee information that QI is required to disclose to the IRS or a withholding agent under thistAgree
Nothing in the agreement between QI and the PAI shall permit the PAI to assume primary withholding responsibility und8r che
or assume Form 1099 reporting and section 3406 withholding obligations.

Sec. 4.03. Termination of Arrangement.Ql shall cease to treat an intermediary as a PAl within 90 days of learning that the PA
in default of its agreement with QI unless the PAI has cured the event of default prior to the expiration of such 90 da®Iperic
must provide the IRS with notice of any PAI agreement that has been terminated within 30 days of the termination.

SECTION 5. DOCUMENTATION REQUIREMENTS

Sec. 5.01. Documentation Required For Withholding Rate ReductionQI shall not reduce the rate of withholding, or instruct a
withholding agent to reduce the rate of withholding, that applies under the presumption rules to a payment of a repomable :
unless QI can reliably associate the payment, within the meaning of Treas. Reg. §1.1441-1(b)(2)(vii), with valid docudeentati
scribed in this section 5. QI shall obtain, review, and maintain documentation in accordance with this section 5 andhefior doc
tary evidence, in accordance with the laws and procedures set forth in the Attachments to this Agreement. QI shall nvike Fa
8, Forms W-9, and documentary evidence (together with any attachments to those documents) available upon request for in
by the external auditor designated in Appendix B of this Agreement. See section 5.13 of this Agreement if documentadion for
count holder is lacking or unreliable.

Sec. 5.02. Reliance on Forms W-8 or W-SBubject to the due diligence procedures described in section 5.11 of this Agreement
may rely upon a valid Form W-8 or Form W-9 furnished by an account holder to determine whether the account holder is a f
or U.S. person, and, if appropriate, whether the account holder is entitled to a reduced rate of withholding.

Sec. 5.03. Documentary Evidencdn lieu of relying on a Form W-8, QI may determine whether an account holder that is a be
ficial owner is a foreign person on the basis of documentary evidence of the type described in the Attachments to this AQteem
may not, however, rely on documentary evidence for those persons described in sections 5.06, 5.07, 5.08, and 5.09 ef this
ment. Reliance on documentary evidence is subject to the due diligence requirements of section 5.11 of this Agreememt. Dc
tary evidence may also form the basis for a foreign beneficial owner’s claim to a reduced rate of withholding under aaxincor
treaty, provided that the documentation is supplemented with a statement described in section 5.04 of this Agreememtednd [
that a taxpayer identification number is obtained when required pursuant to section 5.05 of this Agreement. Documertary e\
need not be obtained under penalties of perjury. QI shall notify the IRS of any changes (whether or not material) anith@idaws
cedures set forth in the Attachments to this Agreement. QI may also rely upon documentary evidence to determine if an «
holder is a U.S. exempt recipient. Nothing in this section 5.03, however, shall relieve QI of the responsibility for ¢lataimig

9 from account holders that are U.S. non-exempt recipients.

Sec. 5.04. Limitation on Benefits and Section 894 Representationan account holder that is a beneficial owner (other than ai
individual) claims, based on documentary evidence, entittement to a reduced rate of withholding under an income tarueaty, (
obtain a statement that the account holder meets the Limitation on Benefits article, if any, contained in the applicalilexinco
treaty. In addition, the account holder must state that it derives the income within the meaning of Treas. Reg. 8§1.894-1T
which it claims a treaty benefit as a resident of the applicable treaty country, it is the beneficial owner of that paythentit an
meets all other applicable requirements for the benefits claimed. The statements need not be made under penaltiendf pel
may be made as part of an account opening statement.

Sec. 5.05. TIN RequirementNotwithstanding Treas. Reg. §1.1441-6(b)(1), providing that a withholding agent must require a
payer identification number before reducing the rate of withholding on certain payments, QI shall require a taxpayetidatentifi
number only for those account holders who meet the criteria for disclosure as set forth in section 10.02(D) of this Agreement.

Sec. 5.06. Documentation for International Organizations.Ql shall treat an account holder as an international organization (
defined under section 7701(a)(18) of the Code), exempt from taxation under section 892 of the Code only if it obtains a Fo
8EXP or if the account holder’s name is one that is designated as an international organization by executive order p@rsua
United States Code 288 through 288(f) and other facts surrounding the transaction reasonably indicate that the inteyaaitional
zation is the beneficial owner of the payment.

Sec. 5.07. Documentation for Foreign GovernmentQI shall treat an account holder as a foreign government or foreign cent
bank of issue exempt from taxation under section 892 or 895 of the Code, only if it has obtained a Form W-8EXP from the a
holder.
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Sec. 5.08. Documentation for Foreign Tax-Exempt Organization®QI shall treat an account holder as a foreign organization ex-
empt from tax under section 501(c) of the Code or, if a foreign private foundation, subject to withholding at a 4 pewrelgrrate
section 1443(b) of the Code, only if QI obtains a Form W-8EXP from the account holder. Further, QI shall treat a foreign organi
tion as tax-exempt pursuant to a treaty only if QI obtains a Form W-8BEN from the organization.

Sec. 5.09. Documentation From IntermediariesQIl shall obtain the following documentation from any person that is an interme-
diary or foreign partnership:

(A) Nonqualified Intermediaries and Foreign Partnerships (Other Than Withholding Foreign Partnerships). If the account

holder is a nonqualified intermediary or a foreign partnership (other than a withholding foreign partnership), QI shfxb btz
nonqualified intermediary or foreign partnership a Form W-8IMY (as required under Treas. Reg. § 1.1441-1(e)(3)(iii)). 9l may re
on the Form W-8IMY, and the attachments to that form, received from the nonqualified intermediary or foreign partnership as the
basis for the information that QI furnishes to a withholding agent under section 7 of this Agreement.

(B) Qualified Intermediaries and Withholding Foreign Partnerships. If the account holder is a qualified intermediary or with-
holding foreign partnership, QI shall obtain from the qualified intermediary or withholding foreign partnership a Form We&-IMY (
required under Treas. Reg. §1.1441-1(e)(3)(ii) or §1.1441-5(c)(2)(iv)). QI may rely upon the Form W-8IMY, and the attechments
that form, received from the qualified intermediary or withholding foreign partnership as the basis for the informatiofuthat QI
nishes to a withholding agent under section 7 of this Agreement. QI is not required to obtain documentation from thénqualified
termediary or withholding foreign partnership’s account holders.

(C) Private Arrangement Intermediaries. If QI has an agreement with a PAI, the PAI shall furnish QI a Form W-8IMY completed
as if it were a qualified intermediary, with the exception that the PAI must not provide a QI-EIN on the Form W-8IMY. therther,
PAI must attach to its Form W-8IMY a statement that provides the information required under section 10 rather than sédgon 7 of
Agreement. QI may rely on the Form W-8IMY, and the attachments to that form, received from the PAI as the basis fordhe inform
tion that QI furnishes to a withholding agent under section 7 of this Agreement. QI is not required to obtain documemtdkien fro
PAI's account holders.

Sec. 5.10. Documentation Validity Period.QI may rely on a Form W-8 until its validity expires under Treas. Reg. §1.1441-
1(e)(4)(i)). QI may rely on a Form W-9 as long as it may reasonably rely on the form under the rules of Treas. Reg. §31.3406(h
3(e). QI may rely on documentary evidence obtained in accordance with this section 5 for as long as the documentarg-evidence |
mains valid under the laws and procedures set forth in the Attachments to this Agreement, or until QI knows, or hasmeason to k
that the information contained in the documentary evidence is incorrect.

Sec. 5.11. Due Diligence Requirements. (A) In GeneraQl may rely on documentation provided to it by an account holder un-
less and until QI has actual knowledge or reason to know that the information or statements contained in the documemtation are
reliable or incorrect. If QI discovers that information contained in documentation is unreliable or incorrect, or if @rglitdms

not conveyed information contained in documentation accurately to a withholding agent, QI must provide the correctedrinformatio
to the withholding agent, to the extent necessary for the withholding agent to make any changes to QI's classes ofias3@ts, with
days after QI discovers that the information or statement is unreliable or incorrect. See section 8.01 of this Agreel'saet for Q
sponsibility to withhold on amounts for which QI knows, or has reason to know, that the withholding agent underwithhetet. If QI
ceives notification from the IRS that claim of U.S. or foreign status, or, if applicable, a reduced rate of withholdiogeis,igl

is treated as having actual knowledge on the date that is 30 calendar days after the date it receives the notice.

(B) Reason to know.QI shall be considered to have reason to know that relevant facts or statements contained in documentation ar
unreliable or incorrect if a reasonably prudent person in the position of a withholding agent would question the claims made.

(C) Limitation on Reason to Know. For payments described in this section 5.11(C), QI has reason to know that documentation is
not reliable only if any one or more of the circumstances described in Treas. Reg. 81.1441-7(b)(2)(ii) exist. QI maytredy upon
documentation, however, if additional documentation is provided that supports the account holder’s claims. This paragraph (C)
plies to the following types payments:

» Dividends and interest from stocks and debt obligations that are actively traded within the meaning of section 1092(all@f th

« Dividends from any redeemable security issued by an investment company registered under the Investment Company Act of 19
(15 United States Code 80a-1);

 Dividends, interest, or royalties from units of beneficial interest in a unit investment trust that are (or were upm) issbbcly
offered and are registered with the Securities and Exchange Commission under the Securities Act of 1933 (15 United States Co
77a); and

* Amounts paid with respect to loans of the securities described above.
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Sec. 5.12. Maintenance, and Retention of Documentation.

(A) Maintaining Documentation. QI shall maintain documentation by retaining the original, certified copy, photocopy, or micr
fiche or similar means of record retention of the documentation and noting in its records the date on which, and by wdtam, the
ment was received and reviewed.

(B) Retention Period. QI shall retain an account holder’'s documentation obtained under this section 5 (other than Form W-9)
the expiration of the statute of limitations for the assessment of tax under section 6501 of the Code has expired fot@Q4& For
that includes a payment made to that account holder. QI shall retain an account holder’'s Form W-9 for the period specifed ir
Reg. §31.3406(h)-3(g).

Sec. 5.13. Application of Presumption RulesQI shall apply the presumption rules of Treas. Reg. 88 1.1441-1(b)(3), 1.1441-4(
1.1441-5(d) and (e), 1.1441-9(b)(3) and 1.6049-5(d) to payments made to an account holder for whom it holds no document
holds documentation on which it can not rely.

SECTION 6. QUALIFIED INTERMEDIARY WITHHOLDING CERTIFICATE AND DISCLOSURE OF ACCOUNT
HOLDERS TO WITHHOLDING AGENT

Sec. 6.01. Certification to Withholding AgentQI shall furnish a qualified intermediary withholding certificate to each withhold-
ing agent from which it receives a reportable amount from an account for which it acts as a qualified intermediary. i€dengualif
termediary withholding certificate is a Form W-8IMY that certifies QI is acting as a qualified intermediary and that corgains
qualified intermediary EIN. QI shall provide the withholding agent a statement associated with Form W-8IMY that desigrates
accounts for which QI acts as a qualified intermediary and sufficient information regarding classes of assets as detegmine
section 7 of this Agreement for the withholding agent to determine the correct withholding and reporting on amounts paid tc
accounts. The attached statement shall also clearly identify those accounts for which QI assumes primary withholdingityespo
under chapter 3 of the Code and/or those accounts for which QI assumes Form 1099 reporting and backup withholding resg
ity. The statement shall be updated as often as necessary for the withholding agent to meet its reporting and withatiting obl
under chapters 3, 61, and section 3406 of the Code.

Sec. 6.02. Disclosure of Certain Account Holder DocumentatiorQI shall be required to disclose to the withholding agent the
Form W-9 obtained from each U.S. non-exempt recipient account holder that receives reportable amounts to the extent QI c
assume Form 1099 reporting and backup withholding responsibility for the account. If QI has not obtained a Form W-9cfrom t
count holder but actually knows that an account holder is a U.S. non-exempt recipient, QI shall disclose to the withhdldimg age
information QI has in its possession regarding the name, address, and taxpayer identification number of such personWThe F
9 (or name, address, and taxpayer identification number) of the U.S. non-exempt recipient must be sent to the withholdin
with instructions to associate it with the appropriate account for which QI is acting as a qualified intermediary. Qldiselds®t
to the withholding agent any other account holder documentation.

SECTION 7. DETERMINATION OF ASSET CATEGORIES AND CLASSES FOR QI'S WITHHOLDING
CERTIFICATE

Sec. 7.01. Statement of Asset Classe3! shall furnish to the withholding agent a written statement described in this section
The statement forms an integral part of the Form W-8IMY. The statement shall separate those assets that generate goateguld
reportable amounts into the three overall categories described in section 7.02 of this Agreement and into the classds-of a:
scribed in section 7.03 of this Agreement. The written statement may be provided in any form and in any manner the QI an
holding agent choose. QI shall use the documentation obtained under section 5 of this Agreement, or the presumption rule
section 5.13 of this Agreement, as the basis for determining categories and classes of assets. QI shall update the steemer
as necessary so that the withholding agent has the information necessary to satisfy its reporting and withholding oBligatio
such updates form an integral part of QI's Form W-8IMY.

Sec. 7.02. Categories of Assets. QI must separate assets into the following three overall categories of assets:

(A) Assets associated with documented foreign account holders;
(B) Assets associated with documented U.S. account holders; and
(C) Assets associated with undocumented account holders.

Sec. 7.03. Class of Asseté. class of assets is a group of assets within a category of assets that produces the same type of ir
is subject to the same rate of withholding, and is associated with the same type of account holders as specified in(paragre
through (G) of this section 7.03. Atype of income is any item of income subject to the same income code and, unless ithe in
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allocable to U.S. account holders, the same exemption code on Form 1042-S. Notwithstanding the preceding two sentences, as:
that generate a specific type of income and that are allocable to each U.S. non-exempt recipient are a separate clasgessassets
QI assumes Form 1099 reporting and backup withholding responsibility for reportable payments allocable to U.S. non-exempt re
cipient account holders. If QI has an account holder that is another intermediary (whether a qualified intermediaryjfeedonqual
intermediary, or a private arrangement intermediary) or a foreign partnership (whether or not a withholding foreign pat@lership
shall combine the asset information provided by the intermediary or partnership to QI's own classes of assets. Thude®@l shall

tify classes of assets as follows:

(A) Assets that are associated with documented foreign account holders and that generate a specific type of income (as determir
by reference to the income and exemption codes on Form 1042-S) subject to a single withholding rate. If QI assumestprimary wit
holding responsibility for assets in an account, the income from those assets is considered subject to a zero ratemaf;withholdi

(B) Assets that are associated with all documented U.S. exempt recipient account holders and that generate a specific type of inco
(as determined by reference to the income, but not exemption, codes on Form 1042-S);

(C) Assets that are associated with each documented U.S. non-exempt recipient account holder for which QI does not assume Fa
1099 reporting and backup withholding responsibility. In addition, for any U.S. non-exempt recipient account holdentbsierecei
reportable amount from a withholding agent, QI shall inform the withholding agent of the assets associated with such»J.S. non-e
empt recipient account holder that generate, or could generate, reportable payments that are not included in reportaf@eggmounts
broker proceeds, foreign source interest, or foreign source dividends);

(D) Assets that are associated with all documented U.S. non-exempt recipient account holders for which QI does assume Form 10
reporting and backup withholding responsibility and that generate a specific type of income (as determined by reference to the
come, but not exemption, codes on Form 1042-S);

(E) Assets that are associated with each undocumented account holder that QI actually knows is a U.S. non-exempt recipient;

(F) Assets that are associated with undocumented account holders that generate reportable amounts (other than U.S. source bank
posit interest or interest and OID on short-term obligations) that a withholding agent must presume is paid to an undocumente
payee that is a foreign person (30 percent withholding applies); and

(G) Assets that are associated with undocumented account holders that generate bank deposit interest or interest and OID on sh
term obligations that a withholding agent must presume are made to a payee that is a U.S. non-exempt recipient (31pprcent back
withholding applies).

SECTION 8. WITHHOLDING OBLIGATIONS

Sec. 8.01. Primary Withholding Responsibility Under Chapter 3 Not Assumed.QI shall withhold the difference between the
amount of tax required to be withheld under chapter 3 of the Code and the amount actually withheld by any other withimblding age
to the extent that QI knows, or has reason to know, that the appropriate amount has not been withheld. In additiomstiff4 has

cient information to allocate the reportable amounts (other than bank deposit interest and short-term interest or Olef)do each
nonqualified intermediary’s account holders (or partners of a foreign partnership that is not a withholding foreign pathearship

QI must withhold the difference between 30 percent of the amount paid to those account holders (or partners) for whomt QI does n
hold allocation information and the amount, if any, actually withheld by the withholding agent. Notwithstanding the pseceding
tence, QI shall not have any liability for tax under section 1461 of the Code if QI obtains the allocation informatioimigyttia t

Ql is required to file Forms 1042 and 1042-S for the calendar year. The amounts so withheld shall be deposited in aétordance w
section 8.05 of this Agreement and shall be reported on Forms 1042 and 1042-S in accordance with sections 9 and 1@ef this Agre
ment. QI is not required, however, to withhold on amounts it pays to another qualified intermediary or withholding fdregn par
ship that has certified to QI on Form W-8IMY that it has assumed primary withholding responsibility.

Sec. 8.02. Primary Withholding Responsibility Under Chapter 3 AssumedTo the extent that QI has assumed primary with-
holding responsibility for reportable amounts it receives from a withholding agent, QI shall withhold the amount of tak teequire

be withheld under chapter 3 of the Code. The amounts withheld shall be deposited in accordance with section 8.05 of this Agre
ment and shall be reported on Forms 1042 and 1042-S in accordance with sections 9 and 10 of this Agreement. QI is,not require
however, to withhold on amounts it pays to another qualified intermediary or withholding foreign partnership that hasa€tified

on Form W-8IMY that it has assumed primary withholding responsibility.

Sec. 8.03. Backup Withholding Responsibility Not AssumedNotwithstanding its ineligibility to assume backup withholding or

its election not to assume backup withholding, QI shall withhold under section 3406 on any reportable payments thadrit aays to
count holder only if it has actual knowledge that the account holder is a U.S. non-exempt recipient on whose behalf @étias rece

a reportable amount and QI cannot reliably associate the reportable payment with a valid Form W-9 and another payohhas not wit
held under chapter 3 or section 3406 of the Code. That is, in accordance with Treas. Reg. §31.3406(g)-1(e), QI shaliireat be re
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to withhold under section 3406 on a reportable payment that QI makes outside the United States to an offshore acchent (o
case of broker proceeds, effects a sale outside the United States) unless QI has actual knowledge that the accoublniteldier is
States non-exempt recipient who has not provided a valid Form W-9. An offshore account means an account maintaines at ¢
or branch of QI at any location outside the United States and outside possessions of the United States. Whether a pajgmen
outside the United States is determined under the rules of Treas. Reg. §1.6049-5(e). QI is not required to withholdaimder
3406 on any reportable payment that was subject to 30 percent withholding under chapter 3 of the Code by another pay
amounts withheld shall be deposited in accordance with section 8.05 of this Agreement and shall be reported on Form8945 a
filed in accordance with sections 9 and 10 of this Agreement. QI is not required, however, to withhold on amounts iqthgs to a
qualified intermediary if that other qualified intermediary has certified to QI on Form W-8IMY that it has assumed primapy ba
withholding responsibility.

Sec. 8.04. Backup Withholding Responsibility Assumedro the extent that QI has assumed Form 1099 reporting and backup wi
holding responsibility for reportable payments it receives from a withholding agent, QI shall report and withhold in acedttiance
chapter 61 and section 3406 of the Code. Notwithstanding the preceding sentence, the exceptions to Form 1099 repdréipg unc
ter 61 that apply to a foreign source amount paid outside the United States by a non-U.S. payor or non-U.S. middlemapiall n
to QI to the extent those amounts are received from an account for which QI is acting as a qualified intermediary. ,|thadsltion
ception from backup withholding under Treas. Reg. 831.3406(g)-1(e) shall not apply. That is, QI must backup withhold ®it amc
actually knows, or must presume, to be paid to a U.S. non-exempt recipient. The amounts withheld shall be depositedda acc
with section 8.05 of this Agreement and shall be reported on Forms 945 and 1099 filed in accordance with sections Shénd 1(
Agreement. QI is not required, however, to withhold on amounts it pays to another qualified intermediary if that otleerigteahfi
mediary has certified to QI on Form W-8IMY that it has assumed primary backup withholding responsibility.

Sec. 8.05. Deposit Requirement£Ql must deposit amounts withheld under sections 1441, 1442, 1443, or 3406 of the Code w
Federal Reserve bank or authorized financial institution as provided in Treas. Reg. §1.6302-2(a) or §31.6302-1.

SECTION 9. TAX RETURN OBLIGATIONS

Sec. 9.01. Form 1042 Filing Requirement. (A) In generaQI shall file a return on Form 1042 on or before March 15 of the yea
following the calendar year in which QI acts as a qualified intermediary. Form 1042 shall be filed with the Internal Revareue S
Center, Philadelphia, PA 19255. In addition to the information specifically requested on Form 1042 and the accompanying il
tions, QI shall attach to the form the following information:

(i) A schedule setting forth the reportable amounts that QI received in its capacity as a qualified intermediary during the ca
year, and the name, address, and employer identification number of each withholding agent from whom the reportable amour
received; and

(i) A statement setting forth the amounts of any overwithholding (overpayment) or underwithholding (balance due) adjust
made under Treas. Reg. 81.1461-2 and sections 11.02 and 11.05 of this Agreement, and an explanation of the circumstance
sulted in the over- or under- withholding.

(B) Extensions For Filing Returns. QI may request an extension of the time for filing Form 1042, or any of the information r
quired to be attached to the form, by submitting Form 2758, Application for Extension of Time to File Certain Excise, lncom
formation, and Other Returns on or before the due date of the return. The application must be in writing, properly sauigd by
authorized agent of QI, and shall clearly set forth the following:

(i) The calendar year for which the extension is requested;
(i) Whether the extension request is for the return, information required to be attached to the return, or both; and

(i) A full explanation of the reasons for requesting the extension to assist the IRS in determining the period of ektmmgitmati
will be granted.

Sec. 9.02. Form 945 Filing RequirementQI shall file a return on Form 945 on or before January 31 following the calendar ye
in which QI withholds any amount under section 3406 of the Code. The form must be filed at the address specified intitsinstr
for Form 945.

Sec. 9.03. Retention of ReturnsQI shall retain Forms 945 and 1042 for the applicable statute of limitations on assessments
collection for the amount reported on the form.

SECTION 10. INFORMATION REPORTING OBLIGATIONS

Sec. 10.01. Form 1042-S Reportingexcept as otherwise provided in section 10.02 of this Agreement, QI is not required to
Forms 1042-S for amounts paid to each beneficial owner account holder or payee for whom such reporting would otherwise
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quired. In place of such Forms 1042-S, QI shall file a Form 1042-S reporting the income from classes of assets as deteomined i
tions 10.03 and 10.04 of this Agreement. QI must file its Forms 1042-S in the same manner as required by the insthetions to t
form. Any Form 1042-S required by this section 10 shall be filed on or before March 15 following the calendar year rewhich t
payment reported on the form was made. QI may request an extension of time to file Forms 1042-S by submitting Form 8809, R«
quest for Extension of Time to File Information Returns, by the due date of Forms 1042-S in the manner required by Form 8809.

Sec. 10.02. Beneficial Owner Reporting.Ql is required to file Forms 1042-S for amounts paid to each beneficial owner account
holder or other payee as described in this section 10.02.

(A) QI must file Forms 1042-S, by income type, exemption code, and withholding rate, for each qualified intermediary or withhold-
ing foreign partnership from whom it receives a Form W-8IMY;

(B) QI must file a Form 1042-S for each of the account holders of a nonqualified intermediary (other than the account holders of |
PAI) or foreign partnership (other than a withholding foreign partnership) for which the nonqualified intermediary or fmteign p
nership has provided documentation and allocation information sufficient to determine the amount of income paid to such accour
holder of the nonqualified intermediary or foreign partnership;

(C) QI must file a Form 1042-S made out to an unknown person for income paid to account holders of a nonqualified intermediar
or foreign partnership (other than a withholding foreign partnership) that are undocumented and presumed to be foreign persons;

(D) QI must file a Form 1042-S made out to an unknown person for income paid to documented foreign account holders of the nor
qualified intermediary or foreign partnership (other than a withholding foreign partnership) for which QI does not haiemnatiecat
formation sufficient to determine the amount of income paid to such account holders; and

(E) Upon request by the IRS, QI must provide, in the manner requested, the names, addresses, taxpayer identification number, if a
and the amounts paid to those account holders who receive annually $100,000 or more of income for which the account hold
claimed a reduced rate of withholding under an income tax treaty and who certify in accordance with section 5.04 of tleistAgreem
that they meet the Limitation on Benefits provision of an income tax treaty and that they derive the income within theomeaning
Treas. Reg. 81.894-1T(d). The $100,000 threshold is determined by aggregating all the accounts of an account holdgr- The thre
old shall be determined separately for QI and for each of the affiliated entities of QI described in Appendix A; howews, @fcco

an account holder at all the branches of any one entity must be aggregated. Notwithstanding the preceding sentenckeaaccounts o
account holder with QI and affiliates of QI must be aggregated if QI, or any of its affiliates, knows, or has reason taktiew, t
account holder is attempting to avoid disclosure by opening separate accounts. Further, QI, and any of its affiliatetbehtges
gregate the accounts of an account holder, and any persons having the relationship described in section 267(b) of thtn€ode with
account holder if QI, or any of its affiliates, actually know that the account holder is attempting to avoid disclosunegbsucavi
persons open accounts in their names.

Sec. 10.03. Categories of Assets For Form 1042-S Reportingor purposes of determining amounts to be reported on Form
1042-S, QI shall determine classes of assets by first dividing all of the assets for which it acts as a qualified intermedery
three overall categories described in this section 10.03 and then dividing each of those categories into classes cdsasdrdd as d

in section 10.04 of this Agreement. Income from each class of assets shall be reported on a separate Form 1042-S a@tenust sep
its assets into the following 3 overall categories:

(A) Assets associated with documented foreign account holders;
(B) Assets associated with documented U.S. account holders; and
(C) Assets associated with undocumented account holders.

Sec. 10.04. Classes of Assets for Form 1042-S Reportidgclass of assets is a group of assets within a category of assets that
produces the same type of income, is subject to the same rate of withholding, and is associated with the same typeaélaccount h
ers located in the same country. Atype of income is determined by reference to the income and exemption codes on Form 1042
A type of account holder is determined by reference to the recipient codes to be used solely by a qualified intermediary on Forr
1042-S. Thus, QI shall report on a separate Form 1042-S income from each of the following classes of assets:

(A) Assets that are associated with documented foreign beneficial owners that are the same type of account holder, aredocated in
same foreign country, receive the same type of income, and are subject to the same rate of withholding;

(B) Assets associated with all documented U.S. exempt recipients who receive the same type of income;

(C) Assets that are associated with all undocumented account holders that generate reportable amounts (other than U.S. source b
deposit interest or U.S. source interest and OID on short-term obligations); and

(D) Assets associated with a PAl whose account holders are of the same type, located in the same foreign country, receive the se
type of income, and are subject to the same rate of withholding.
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Sec. 10.05. Form 1099 Reporting ResponsibilityQl shall file Forms 1099 and, unless filing magnetically, Form 1096, for re
portable payments paid to the persons specified in this section 10.05. Forms 1099 shall be filed on or before the luledef@resc
the particular Form 1099 under chapter 61 of the Code. Extensions on the time to file Forms 1099 may be requested gy sul
Form 8809, Request for Extension of Time to File Information Returns, in the manner required by the form.

(A) QI must file a Form 1099 for each U.S. non-exempt recipient receiving payments for which QI has assumed Form 1099 |
ing responsibility;

(B) If QI assumes Form 1099 reporting and backup withholding responsibility, QI must file a Form 1099 made out to an unk
person for income that is paid to a nonqualified intermediary or foreign partnership that QI must presume is made to d resnexe
cipient (e.g., short-term OID or bank deposit interest for which QI does not hold Forms W-8, W-9 or documentary evidence
portable payments (other than reportable amounts) for which a nonqualified intermediary or foreign partnership hasdaitbel to [
allocation information;

(C) QI must file a Form 1099 for each U.S. non-exempt recipient for whom QI has failed to provide a Form W-9 in its possess
a withholding agent or failed to provide sufficient information to the withholding agent for the withholding agent to eeport
amount on Form 1099;

(C) QI must file a Form 1099 for each person QI actually knows to be a U.S. non-exempt recipient who has not provided QI
Form W-9 if QI has not given that person’s name, address, taxpayer identification number, if any, and asset allocatignitdorme
another payor; and

(D) QI must file a Form 1099 for each person to whom QI has made a payment on which QI withheld an amount under sectio
of the Code.

SECTION 11. ADJUSTMENTS FOR OVER- AND UNDER-WITHHOLDING; REFUNDS

Sec. 11.01. Adjustments for Overwithholding by Withholding Agent.QI may request a withholding agent to make an adjust:
ment for amounts paid to QI on which the withholding agent has overwithheld under chapter 3 of the Code by applyingeither
imbursement or set-off procedures described in this section within the time period prescribed for those procedures.

(A) Reimbursement Procedure. QI may request a withholding agent to repay QI for any amount overwithheld under chapter :
the Code and for the withholding agent to reimburse itself under the reimbursement procedures of Treas. Reg. §1.146dy2(a)(
making the request to the withholding agent prior to the due date for filing the Form 1042 and Form 1042-S (without segard
tensions) for the calendar year of overwithholding. Nothing in this section shall be interpreted to require a withholdiogexgen
imburse QI under Treas. Reg. §1.1461-2(a)(2)(i).

(B) Set-off Procedure. QI may request a withholding agent to repay QI by applying the amount overwithheld against any am
which otherwise would be required under chapter 3 of the Code to be withheld from income paid by the withholding agét to ¢
must make the request before the earlier of the due date (without regard to extensions) for the withholding agent tdGd@+orm
for the calendar year of overwithholding or the date that the Form 1042-S is actually filed with the IRS.

Sec. 11.02. Adjustments for Chapter 3 Overwithholding by QI.QI may make an adjustment for amounts paid to its account holc
ers that it has overwithheld under chapter 3 of the Code by applying either the reimbursement or set-off procedureshdésribe
section within the time period prescribed for those procedures.

(A) Reimbursement Procedure.Ql may repay its account holder for an amount overwithheld and reimburse itself by reducing
the amount of tax actually repaid to the beneficial owner or payee, the amount of any deposit of tax made by the witldmlding
under section 6302 of the Code and Treas. Reg. 81.6302-2(a)(1)(iii) for any subsequent payment period occurring befdre th
the calendar year following the calendar year of overwithholding. Any such reduction that occurs for a payment periaieimn the
dar year following the calendar year of overwithholding shall be allowed only if:

(i) QI states on a timely filed (not including extensions) Form 1042-S for the calendar year of withholding issued taehtakcip
the income or, if appropriate, the Form 1042-S reporting income from a class of assets as described in section 10.04@f this
ment, the amount of tax withheld and the amount of any actual repayments; and

(i) QI states on a timely filed (not including extensions) Form 1042 for the calendar year of overwithholding, that tb&tfiing
Form 1042 constitutes a claim for credit in accordance with Treas. Reg. §1.6414-1.

(B) Set-Off Procedure. QI may repay its account holder by applying the amount overwithheld against any amount which other
would be required under chapter 3 of the Code or the regulations thereunder to be withheld from income paid by QI totthe &
holder before the earlier of the due date (without regard to extensions) for filing the Form 1042-S for the account heldéher t
holding pool, as appropriate, for the calendar year of overwithholding or the date that the Form 1042-S is actuallytfiletR&th
For purposes of making a return on Form 1042 or 1042-S (or an amended form) for the calendar year of overwithholding,
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purposes of making a deposit of the amount withheld, the reduced amount shall be considered the amount required to be withhe
from such income under chapter 3 of the Code.

Sec. 11.03. Repayment of Backup Withholdinglf QI erroneously withholds, as defined under Treas. Reg. §31.6413(a)-3, an
amount under section 3406 of the Code from a payee, QI may refund the amount erroneously withheld as provided in Treas. Re
§31.6413(a)-3.

Sec. 11.04. Collective Refund or Credit Procedures for Chapter 3 Overwithholdinglf there has been overwithholding under
chapter 3 of the Code on the total amount of reportable payments paid to QI's account holders during a calendar yeanamd the am
has not been recovered under the reimbursement or set-off procedures under sections 11.02 or 11.03 of this Agreement, QI may
quest a refund or credit of the total amount overwithheld for account holders for whom QI acts as a qualified intermedtary by f
lowing the procedures of this section 11.04. QI shall not include in its collective refund claim payments made to arifidlter qual
intermediary, a withholding foreign partnership, a nonqualified intermediary, or the account holders of a nonqualifiedantermed

QI shall follow the procedures set forth under sections 6402 and 6414 of the Code, and the regulations thereunder, toed#im the

or refund. No credit or refund will be allowed after the expiration of the statutory period of limitation for refunds otiolei654.1

of the Code. QI may use the collective refund procedures under this section 11.04 only if the following conditions are met:

(A) QI must not have issued a Form 1042-S to the account holders from whose payment the amount has been overwithheld;

(B) QI must submit together with its amended return on which it claims a credit or refund a statement that QI has repaidihe ta
account holder prior to filing the claim for refund or credit; and

(C) QI must retain a record that it paid, or credited the account of, the account holder the amount of the overwithholding.

Sec. 11.05. Adjustments for Chapter 3 UnderwithholdingIf QI knows that an amount should have been withheld under chapter

3 of the Code from a previous payment to an account holder but was not withheld, QI may either withhold from future payment:
made to the same account holder or satisfy the tax from property that it holds in custody for the account holder or roperty ov
which it has control. The additional withholding or satisfaction of the tax owed may only be made before the due dadenof the F
1042 (not including extensions) for the calendar year in which the underwithholding occurred.

Sec. 11.06. Underwithholding After Form 1042 Filedlf, after a Form 1042 has been filed for a calendar year, Ql, the external au-
ditor designated in Appendix B of this Agreement, or the IRS determines that QI has underwithheld tax for such yeailgdrshall f
amended Form 1042 to report and pay the underwithheld tax for such year. QI shall pay the underwithheld tax, the interest due
the underwithheld tax, and any applicable penalties, at the time of filing the amended Form 1042. If QI fails to file e @mend
turn, the IRS shall make such return under section 6020 of the Code.

SECTION 12. EXTERNAL AUDIT PROCEDURES.

Sec. 12.01. In GeneralThe IRS shall not conduct an on-site audit of QI, or any PAI with which QI has an agreement, provided that
the external auditor designated in Appendix B of this Agreement conducts an audit of Ql, and any PAI, in accordanceegith this s
tion 12. QI shall permit the external auditor to have access to all relevant records of QI for purposes of performingahe exte
audit. QI shall permit the IRS to communicate directly with the external auditor in regard to the audit and to reviewgiacaudi
dures followed by the external auditor. QI shall permit the IRS to examine the external auditor’s work papers and repeds prep
by the external auditor. However, the external auditor is not required to divulge the identity of QI's account hold&RSto the

Sec. 12.02. Designation of External AuditorQl’s external auditor must be approved by the IRS before this Agreement is exe-
cuted. The IRS and QI agree that the auditor designated in Appendix B of this Agreement shall be the external audiibgndless
the IRS agree to substitute another auditor. QI shall not propose an external auditor to the IRS unless the auditdoisegubject
latory supervision under the laws of the country, or countries, designated in Appendix A of this Agreement.

Sec. 12.03. Timing and Scope of External Audit®QI shall have the external auditor conduct an audit of the second calendar year
and the fifth calendar year that this Agreement is in effect, subject to section 12.05 of this Agreement. The extershbdlwditor

ify whether QI is in compliance with this Agreement by conducting an audit that meets the requirements of this sectidhel 2.03.
external auditor shall verify whether QI has complied with its obligations under all provisions of sections 4 througls Bgodehi

ment by:

(A) Verifying that QI has in place adequate procedures to comply with QI's obligations under sections 5 through 11 of this Agree-
ment;

(B) Interviewing employees responsible for complying with QI's obligations under sections 5 through 11 of this Agreement to deter-
mine if they are knowledgeable and adequately trained with regard to such obligations; and

(C) Reviewing account holder information using valid sampling techniques (including, if appropriate, a statistical sampling) to de-
termine if QI has complied with its obligations under sections 5, 6, 7, 8, 10, and 11 of this Agreement; and
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(D) With respect to QI's obligations under sections 9, 10, and 11, obtaining copies of original and amended Forms 1042, 945
S, 1096, and 1099, and any schedules or statements required to be filed with those returns, and reviewing those forsg.for ac

(E) Reviewing Ql's agreements with PAls, if any, to verify that PAI has agreed to perform all of the obligations of QI under
Agreement, except as provided in section 4.02 of this Agreement.

Sec. 12.04. External Auditor’s Report.Upon completion of the audit of QI and any PAI, the external auditor shall issue a repc
or reports, of audit findings directly to the IRS by sending the original report to the IRS at the address set forth ¥R tid
this Agreement by June 30 following the calendar year being audited, or if that date falls on a Saturday or Sunday,3héumsxt U.
ness day. The report must be in writing, in English, and currency amounts must be stated in U.S. dollars. The replgrtieust f
scribe the scope of the audit, the methodologies (including sampling techniques) used to determine whether QI is in gathplian
each provision of section 5 through 11 of this Agreement, and the result of each such determination.

Sec. 12.05. Expanding Scope and Timing of External Auditlpon review of the external auditor’s report, the IRS may reques
and QI must permit, the external auditor to perform additional audit procedures, or to expand the external audit to cavall somr
of the calendar years for which the period of limitations for assessment of taxes has not expired. In addition, the lR@®snhay r
and QI must permit, that the external auditor perform an audit for one or more calendar years not scheduled for audi pecsuan
tion 12.03 of this Agreement.

SECTION 13. EXPIRATION, TERMINATION AND DEFAULT

Sec. 13.01. Term of AgreementThis Agreement shall be in effect on January 1 of the calendar year following the year in wh
this agreement is executed and shall expire on December 31, of the sixth calendar year for which this Agreement i3 fiseffec
Agreement may be renewed as provided in section 13.06 of this Agreement.

Sec. 13.02. Termination of AgreementThis Agreement may be terminated by either the IRS or QI prior to the end of its term
delivery of a notice to the other party in accordance with section 14.06 of this Agreement. The IRS, however, shallatetttegmin
Agreement unless there has been a significant change in circumstances, as defined in section 13.03 of this Agreemeanipfor an
default has occurred, as defined in section 13.04 of this Agreement, and the IRS determines, in its sole discretiagntfiaatite s
change of circumstances or the event of default warrants termination of this Agreement. In addition, the IRS shall m@thémin:
Agreement in the event of default if QI can establish to the satisfaction of the IRS that all events of default for vehieleiea
notice have been cured within the time period agreed upon. The IRS shall notify QI, in writing, that an event of detaultrbds o
and that the IRS intends to terminate the Agreement unless QI cures the default in accordance with section 13.05 of ¢mis Agr
A notice of termination sent by either party shall take effect on the date specified in the naotice.

Sec. 13.03. Significant Change in Circumstance&.or purposes of this Agreement, a significant change in circumstances meal
(A) An acquisition of all, or substantially all, of QI's assets in any transaction in which QI is not the surviving legal entity;

(B) Achange in U.S. federal law that affects the validity of, or materially affects, the procedures contained in this Agreement;
(C) Aruling of any court that affects the validity of any provision of this Agreement;

(D) A change in the laws and procedures set forth in any Attachment to this Agreement; or

(E) A significant change in QI's business practices that affects QlI's ability to meet its obligations under this Agreement.

Sec. 13.04. Events of Default-or purposes of this Agreement, an event of default occurs if QI fails to perform any material d
or obligation required under this Agreement, and includes, but is not limited to, the occurrence of any of the following:

(A) QI fails to implement adequate procedures, accounting systems, and internal controls to ensure compliance with this Agre

(B) QI underwithholds the amount required to be withheld under chapter 3 of the Code and fails to correct the underwithholc
file an amended Form 1042 reporting, and paying, the appropriate tax under sections 11.05 and 11.06 of this Agreement;

(C) QI underwithholds the amount required to be withheld under section 3406 of the Code;

(D) QI makes a misrepresentation on Forms W-8IMY or attaches to the form information regarding classes of assets that re
underwithholding by the withholding agent;

(E) QI makes excessive refund claims;

(F) QI knows or has reason to know that the documentation required under section 5 of this Agreement is lacking, incorrect, o
liable for a significant number of account holders;

(G) QI fails to timely file Forms 945, 1042, 1042-S, or 1099 or files forms that are materially incorrect or fraudulent;
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(H) QI fails to have an external audit performed when required, fails provide an external auditor’s report directly to the IRS on a
timely basis, or QI or its external auditor fails to cooperate with the IRS;

(I) QI fails to disclose to a withholding agent or to the IRS those account holders required to be disclosed under secti@mé 6 and 1
this Agreement;

(J) QI fails to inform the IRS of any change in the laws and procedures described in any Attachment to this Agreement within 9C
days of the change becoming effective;

(K) QI fails to inform the IRS within 90 days of any significant change in its business practices to the extent that chanQésaffects
obligations under this Agreement;

(L) QI fails to inform the IRS of any private arrangement, as described in section 4 of this Agreement;
(M) QI fails to cure a defect identified in an external audit report;

(N) QI makes any fraudulent statement or a misrepresentation of material fact with regard to this Agreement to the IRS, a withhold
ing agent, or its external auditor;

(O) The IRS determines that the external auditor is not sufficiently independent to adequately perform its audit function; or

(P) An intermediary with which QI has a PAI agreement is in default with that agreement and QI fails to meet its obligation to ter-
minate that agreement within the time period specified in section 4.03 of this Agreement.

Sec. 13.05. Notice and CureUpon the occurrence of an event of default, the IRS may deliver to QI a notice of default specifying
the event of default that has occurred. QI shall respond to the notice of default within 60 days from the date of thEheotée.
sponse shall contain an offer to cure the event of default, and the time period in which the cure will be accomplisHeslata shal
the reasons why QI does not agree that an event of default has occurred. If QI does not respond within 60 days offtde-notice o
fault, the IRS may deliver a notice of termination as provided in section 13.02 of this Agreement. The IRS shall res¢jsaed to Q
sponse, by either accepting or rejecting the offer of cure, or by setting forth a counter-proposal for cure of the ezeltt ¢f Qéf

has stated that it does not agree that an event of default has occurred, or if the IRS rejects an offer of cure by @samot @¢-do
cept the IRS’s counterproposal within 30 days of receiving that counterproposal, the parties shall seek to resolve ¢geairedisagr
within 30 days of the IRS’s receipt of QI's response. At the end of this latter 30-day period, or, to the extent Qrépiledotithe

IRS’s rejection or counter-proposal within 30 days, at the end of the earlier 30 day period, the IRS may terminate thistAgreeme
accordance with section 13.02 of this Agreement. If QI receives a notice of termination from the IRS, it may appeal tha-determ
tion to terminate this Agreement by sending a written notice to the Director, International District, OP:IN:D, 950, L'E#ant Pl
South, SW, Washington DC, 20024.

Sec. 13.06. Renewallf QI intends to renew this Agreement, it shall submit an application for renewal to the IRS no earlier than
one year and no later than six months prior to the expiration of this Agreement. Any such application for renewal muaih contain
update of the information provided by QI to the IRS in connection with the application to enter into this Agreement, dret any ot
information the IRS may request in connection with the renewal process. This Agreement shall be renewed only upon #se signatur
of both QI and the IRS. Either the IRS or QI may seek to negotiate a new qualified intermediary agreement rather th& renew th
Agreement.

SECTION 14. MISCELLANEOUS PROVISIONS.

Sec. 14.01.Ql's application to become a qualified intermediary and all the Appendices and Attachments to this Agreement are
hereby incorporated into and made an integral part of this Agreement. This Agreement, QI's application, and the Appeitices and
tachments to this Agreement constitute the complete agreement between the parties.

Sec. 14.02This Agreement may not be amended, modified, or superceded other than by written agreement of QI and the IRS.

Sec. 14.03 Any waiver of a provision of this Agreement is a waiver solely of that provision. The waiver does not obligate the IRS
to waive other provisions of this Agreement or the same provision at a later date.

Sec. 14.04This Agreement shall be governed by the laws of the United States. Any legal action brought under this Agreement shal
be brought only in a United States court with jurisdiction to hear and resolve matters under the internal revenue lawgeaf the U
States.

Sec. 14.05QI's rights and responsibilities under this Agreement can not be assigned to another person.

Sec. 14.06 Notices provided under this Agreement shall be directed as follows:
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To the IRS

Office of the Assistant Commissioner (International)
Foreign Payments Branch
OP:IN:D:WT
950 L'Enfant Plaza South, SW
Washington D.C. 20024

To Ql:

Notices shall be mailed registered, first class air mail.

Sec. 14.08.Ql, acting in its capacity as a qualified intermediary or any other capacity, does not act as an agent of the IRS, nc
it have the authority to hold itself out as an agent of the IRS.

IN WITNESS WHEREOF, the above parties have subscribed their names to these presents, in triplicate.

Signed this day of , 1998

(name and title of person signing for QI)

Internal Revenue Service

By
Assistant Commissioner (International)
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Appendix A

[Name of Ql]
[Name of country] (see Attachment 1, for description of know-your customer rules).

[Name of country] (see Attachment 2, for description of know-your customer rules).

[Name of entity affiliated with QI]

[Name of country] (see Attachment , for description of know-your customer rules).

[Name of country] (see Attachment , for description of know-your customer rules).
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ATTACHMENT 4

[

. Ql is subject to the following laws and regulations of [name of country] governing the requirements of QI to obtaintdecurr
tion confirming the identity of QI's account holders.

2. Ql represents that [name and citations to laws and regulations identified in item 1, above] are enforced by [nanmewrenfor
body] and QI shall provide the IRS with an English translation of any reports or other documentation issued by [name-of er
ment body] that relates to QI's compliance with [laws and regulations identified in 1, above].

3. Ql represents that the following penalties apply for failure to obtain, maintain, and evaluate documentation obtajnadende
and citations to laws and regulations identified in item 1].

4. QI shall use the following documentary evidence to comply with section 5.03 of this Agreement:
a. For natural persons:
b. For legal persons:
5. QI shall follow the procedures set forth below to establish a person’s permanent residency address.
6. QI shall follow the procedures set forth below to confirm the identity of account holders that do not open accouats in pers

7. Ql represents that it will follow the procedures set forth below to determine whether an account holder is actingr@edi int
ary, and, if it is, to identify the beneficial owners for whom the intermediary is acting.

8. QI shall follow the procedures set forth below to obtain new documentation, or renew existing documentation, in aagtbrdanc
[name and citations to laws and regulations identified in item 1].

8. QI shall retain the documentary evidence obtained under [name and citations to laws and regulations identified an item 1]
following period.

Section 3. Contact Information

The principal authors of this notice are Kate Y. Hwa and Laurie Hatten-Boyd of the Office of the Associate Chief Counsel (
national). For further information regarding Section | of this notice, contact Ms. Hwa at 202-622-3840 (not a toll-frep ritomber
further information regarding Section Il of this notice, contact Ms. Hatten-Boyd at (202) 622-3840 (not a toll-free cai) or
Logan at 202-874-1800 (not a toll-free number).

4A separate attachment will be created for each country in which QI, or an entity affiliated with QI, operates.
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26 CFR 601.202: Closing agreements. tion (as defined in Section 5.06 of Rewice will not pursue income inclusion for
Proc. 98-22) may pay a limited fee anaffected participants, or liability for in-
Rev. Proc. 99-13 receive the Service’s approval for the coreome tax withholding, on account of the
SECTION 1. PURPOSE AND rection in the form of a closing agreemenfailure. However, the correction of a fail-
OVERVIEW with the appropriate Key District Office. ure may itself result in income tax conse-
TVC allows correction of Operationalquences to participants (for example, par-
.01 Application of EPCRS to 403(b)Failures, Demographic Failures, and Eliticipants may be required to include in
Plans. This revenue procedure provides gibility Failures that are within the juris-gross income distributions of Excess
comprehensive system of correction pradiction of the EP/EO Division of the Key Amounts in the year of distribution).
grams and procedures for an employeDistrict Office, including a Plan of an In- .02 Excise and employment taxeBsx-
that offers a plan that is intended to satisfgligible Employer. TVC is described incise taxes, FICA taxes, and FUTA taxes
the requirements of § 403(b) of the Intersections 4, 6, 7, and 8 below. (and corresponding withholding obliga-
nal Revenue Code (the “Code”), but that (3) Audit CAP for 403(b) Plans: Cor-tions), if applicable, that result from a
has failed to satisfy those requirementsection on audit. Audit CAP as describedailure are not waived merely because the
because of Operational, Demographic, an Rev. Proc. 98-22 is expanded by thifailure has been corrected.
Eligibility Failures. This system permitsrevenue procedure to cover closing agree- .03 Other taxes and penaltiesSee
an employer to correct these failures, anaients in connection with a 403(b) PlarsSection 6.04 of Rev. Proc. 98—22 for rules
thereby provide its employees with retirethat is Under Examination. Under Auditrelating to other taxes and penalties.
ment benefits on a tax-favored basisCAP for 403(b) Plans, if an Operational .04 Reliance. Taxpayers may rely on
This revenue procedure modifies and antailure that is not eligible for APRSC, athis revenue procedure, including the re-
plifies the Employee Plans Compliancedemographic Failure, or an Eligibility lief described in section 2.01.
Resolution System (EPCRS), set forth ifrailure is identified with respect to a
Rev. Proc. 98-22, 1998-12 |.R.B. 11, td03(b) Plan that is Under ExaminationSECTION 3. DEFINITIONS
include specific programs and procedureand the failure is corrected, the sanction 1,4 following definitions apply for
relating to 403(b) Plans. In addition, thimposed will bear a reasonable relationof)urposes of this revenue procedure.
revenue procedure replaces the prograship to the nature, extent, and severity of .01 403(b) Plan. The term “403(b)
described in Rev. Proc. 95-24, 1995-the failure. Audit CAP for 403(b) Plans isp|5n" means a plan or program intended
C.B. 694, which established the Tax Sheldescribed in section 9 below (extending0 satisfy the requirements of § 403(b), in-
tered Annuity Voluntary Correction the program described in Sections 14 arlguding a Plan of an Ineligible Employer.
(TVC) program, and which was extended5 of Rev. Proc. 98-22). .02 Demographic Failure. The term
by Rev. Proc. 96-50, 1996-2 C.B. 370. .03 Request for commentsThe Ser- “Demographic Failure” means, with re-
Except as otherwise indicated in this rewice specifically solicits comments Ospect to a 403(b) Plan, a failure to satisfy
enue procedure, the specific provisions afuggestions relating to the guidance prgpq requirements of § 401(a)(4), § 401(a)-
EPCRS apply to 403(b) Plans. vided in this revenue procedure. It is re(26), or § 410(b) (as applied to 403(b)
.02 Overview of EPCRSPursuant to quested that comments or suggestions g, .« pursuant to § 403(b)(12)(A)(i)).
Rev. Proc. 98-22, as modified by this revsubmitted by May 2, 1999, addressed to (5 Eligibility Failure. The term “Eli-
enue procedure, the following program§&C:DOM:CORP:R (Rev. Proc. 99-13),yipjjity Failure” means, with respect to a
comprise EPCRS for correction of fail-Room 5228, Internal Revenue Serviceys )y pjan, any of the following:
ures with respect to a 403(b) Plan. POB 7604, Ben Franklin Station, Wash- (1) APlan of an Ine“glble Employer;
(1) APRSC: Self-correction. The Ad-ington, DC 20044. In the alternative, (o) A fajlure to satisfy the nontransfer-
ministrative Policy Regarding Self-Cor-comments may be hand-delivered bea'b”ity requirement of § 401(g);
rection (APRSC), as described in RevWween the hours of 8 a.m. and 5 p.m. 10 3y A fajlure to initially establish or
Proc. 98-22, is a voluntary employer-iniCC:DOM:CORP:R (Rev. Proc. 99-13),aintain a custodial account as required
tiated program that does not involve Sefcourier's Desk, Internal Revenue Serp, g 403(h)(7); or
vice approval. Under APRSC, an emYiC€, 1111 Constitution Avenue, NW, =4y a fajlyre to purchase (initially or
ployer that has compliance practices an/ashington, DC. Alternatively, taxpayersy e quently) either an annuity contract
procedures may correct Operational Faifl@y transmit comments electronically vig . 1y 2 insurance company (unless
ures, without paying any fee or sanctiont,he Service’s Internet site at “http://www. randfathered under Rev. Rul. 82102,
including Operational Failures relating td'S-Ustreas.gov/prodftax_regs/commentS.gg>_1 ¢ B. 62) or a custodial account

contributions to a 403(b) Plan that are ifytml”. from a regulated investment company uti-
excess of the § 415 limit or thegecTiON 2. EFFECT OF EPCRS: lizing a bank or an approved non-bank
§ 403(b)(2) limit (the exclusion al- R |ANCE trustee/custodian.

lowance). APRSC is described in Section .04 Excess AmountsThe term “Ex-

7 of Rev. Proc. 98-22, as modified by .01 Income taxeslf the applicable eli- cess Amounts” means any contributions
sections 4 and 5 below. gibility requirements are satisfied and ther allocations to a 403(b) Plan that are in

(2) TVC: Voluntary correction with employer corrects a failure in accordancexcess of the limits under 8§ 415 or
Service approval. Under TVC, an emwith the requirements of APRSC, TVC,§8 403(b)(2) (the exclusion allowance
ployer or plan that is not Under Examinaer Audit CAP for 403(b) Plans, the Serdimit) for the year.
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.05 Operational Failure. The term scribed in Section 6 of Rev. Proc. 98—28 403(b)(2) failure), adjusted for earnings
“Operational Failure” means, with respectpply to 403(b) Plans, except as providethrough the date of correction, must also
to a 403(b) Plan, any of the following:  in sections 4.02 and 4.03 below. Thus, seduce participants’ exclusion allowances

(1) Afailure to satisfy the requirementsfailure with respect to a 403(b) Plan idy being treated as amounts previously
in 8 403(b)(12)(A)(ii) (relating to the generally not corrected unless correctioexcludable under § 403(b)(2)(A)(ii) be-
availability of salary reduction contribu-is made with respect to all participantginning with the year following the year
tions); and beneficiaries for all taxable years puref correction (or the year of correction if

(2) Afailure to satisfy the requirementssuant to this revenue procedure. the employer so chooses). The correction
of 8 401(m) (as applied to 403(b) Plans .02 Correction of Excess Amountsdescribed in this paragraph (2) must gen-
pursuant to § 403(b)(12)(A)(i)); Excess Amounts may be corrected onlgrally be used for all participants who

(3) Afailure to satisfy the requirementspursuant to paragraph (1) or (2) of thihlave Excess Amounts. See section 8.03
of 8 401(a)(17) (as applied to 403(b)ection 4.02. below for the correction compliance fee
Plans pursuant to 8 403(b)(12)(A)(i)); (1) Distribution of Excess Amounts. Inthat is generally applicable to Excess

(4) A failure to satisfy the distribution order to correct under this paragraph (1LAmounts corrected pursuant to this para-
restrictions of § 403(b)(7) or 8 403(b)(11);Excess Amounts for a year, adjusted fograph (2).

(5) A failure to satisfy the incidental earnings through the date of distribution, .03 Correction of a Plan of an Ineligi-

death benefit rules of § 403(b)(10); must be distributed to affected particible Employer. The permitted correction
(6) Afailure to pay minimum required pants and beneficiaries and are includiblef a Plan of an Ineligible Employer under
distributions under § 403(b)(10); in their gross income in the year distrib-TVC is the cessation of all contributions

(7) A failure to give employees theuted. A distribution of Excess Amounts is(including salary reduction and after-tax
right to elect a direct rollover undergenerally treated in the manner describezbntributions) beginning no later than the
§ 403(b)(10), including the failure to givein Section 3 of Rev. Proc. 92-93, 1992—#ate the application under TVC is filed.
meaningful notice of such right; C.B. 505, relating to the corrective disPursuant to TVC correction, the assets in

(8) A failure to satisfy the limit on bursement of elective deferrals. The dissuch a plan are to remain in the annuity
elective deferrals under § 403(b)(1)(E); tribution must be reported on Formsontract or custodial account and are to be

(9) Afailure involving contributions or 1099-R for the year of distribution withdistributed no earlier than the occurrence
allocations of Excess Amounts; or respect to each participant or beneficiargf one of the distribution events described

(10) Any other failure to satisfy applic-receiving such a distribution. The distribin § 403(b)(7) (to the extent the assets are
able requirements under 8§ 403(b) that (ajtion of Excess Amounts is not an eligibléheld in custodial accounts) or § 403(b)-
results in the loss of § 403(b) status forollover distribution within the meaning (11) (for those assets invested in annuity
the plan or the loss of § 403(b) status faof § 403(b)(8). In addition, the employercontracts that would be subject to
the custodial account(s) or annuity conmust inform affected participants and® 403(b)(11) restrictions if the employer
tract(s) under the plan and (b) is not a Déseneficiaries that the distribution of Ex-were eligible). A Plan of an Ineligible
mographic Failure, an Eligibility Failure, cess Amounts is not eligible for rollover.Employer that is corrected through TVC
or a failure related to the purchase of arExcess Amounts distributed pursuant twill be treated as subject to all of the re-
nuity contracts, or contributions to custothis paragraph (1) are not treated aguirements and provisions of § 403(b), in-
dial accounts, on behalf of individualsamounts previously excludable undecluding the provisions of § 403(b)(8) (re-
who are not employees of the employer. § 403(b)(2)(A)(ii) for purposes of calcu-lating to rollovers). Because a Plan of an

.06 Plan of an Ineligible Employer. lating the maximum exclusion allowancdneligible Employer will be treated as
The term “Plan of an Ineligible Employer” for the taxable year of the distribution andubject to all of the requirements of
means a plan intended to satisfy the rder subsequent taxable years. § 403(b), the plan must, as part of TVC
quirements of 8 403(b) but which is not el- (2) Retention of Excess Amounts. Al-correction, also correct all other Opera-
igible for favorable tax treatment undetternatively, only under TVC and Audittional, Demographic, and Eligibility Fail-

§ 403(b) because the employer is not @AP for 403(b) Plans, Excess Amountsires in accordance with this revenue pro-
tax-exempt organization described inwill be treated as corrected (even thougbedure. The correction of a Plan of an
§ 501(c)(3) or a public educational organithe Excess Amounts are retained in thimeligible Employer is subject to the fee
zation described in § 170(b)(1)(A)(i)).  403(b) Plan) if the requirements of thigdescribed in section 8.04 below (or, with

.07 Total Sanction Amount.The term paragraph (2) are satisfied. Excesmespect to the correction of multiple fail-
“Total Sanction Amount” means a moneAmounts arising from a § 415 failure, ad-ures, section 8.05 below).
tary amount that is approximately equal tusted for earnings through the date of
the income tax the Service could collectorrection, must reduce affected partici-SECTIO'\I 5. SELF-CORRECTION
as a result of the failure. pants’ applicable § 415 limit for the year(APRSC)

SECTION 4. CORRECTION following the year of correction (or for 51 | general. Except as provided in

METHODS the year of correction if the employer sQetion 5.02 below, the provisions of Sec-
chooses), and subsequent years, until thg\s 7 8 and 9 of Rev. Proc. 98-22 gen-

.01 In general. The correction princi- €XC€SS is eliminated. Excess Amountgea)iy apply for purposes of self-correct-
ples and rules of general applicability de(Whether arising from a § 415 failure or 3,4 3 403(b) Plan.
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.02 Special rules for APRSC. CAP generally apply to TVC except that (1) If applicable, the first two pages of

(1) APRSC is available to correct Op-TVC applies to Operational Failures, Dethe most recently filed Form 5500, or if
erational Failures, but is not available tanographic Failures, and Eligibility Fail- inapplicable, the information generally
correct Demographic Failures or Eligibil-ures in a 403(b) Plan. In addition, there iscluded on the first two pages, including
ity Failures. no requirement that the employer obtain the name and number of the plan, and the

(2) A plan document is neither necesprivate letter ruling from the Service cov-employer’s Employer Identification
sary nor sufficient to demonstrate that thering its 403(b) Plan. Section 4.03 oNumber.
employer, plan administrator, or insureRev. Proc. 98—22 does not apply. (2) A statement as to the type of em-
has in place established practices and pro-.03 Eligibility for TVC. TVC is not ployer (e.g., a tax- exempt organization
cedures reasonably designed to facilitat@vailable if the 403(b) Plan or the em#described in 8 501(c)(3)) submitting the
overall compliance. ployer is Under Examination. TVC application.

(3) To be eligible for APRSC, there is .04 Failures covered by TVCTVC is (3) A copy of the pertinent portions of
no requirement that the employer obtain expanded to cover all Operational Failany relevant 8§ 403(b) documents such as
private letter ruling from the Service cov-ures, Demographic Failures, and Eligibilplan documents, written descriptions of
ering its 403(b) Plan. Section 4.03 ofty Failures that are within the jurisdictionthe plan, and sample salary reduction
Rev. Proc. 98—-22 does not apply. of the EP/EO Division of the Key District agreements.

(4) APRSC is available to correct Ex-Office, including Plans of Ineligible Em- (4) The letter to the Service requesting
cess Amounts using the method describgaoyers. TVC is available to correct egreeonsideration under TVC must be desig-
in section 4.02(1) above, but not thaious failures; however, these failures areated “TVC PROGRAM.”
method described in section 4.02(2%ubject to the fee described in section (5) TVC submissions must be mailed

above. 8.06 below. TVC is not available with re-to the Closing Agreement Coordinator in
(5) To be eligible for APRSC, an em-spect to failures relating to the diversiorthe appropriate Key District Office as
ployer must have (either directly or,or misuse of plan assets. provided in Section 12.12 of Rev. Proc.

where appropriate, through the insurer or .05 Correction of Excess Amounts98-22.

custodian of the annuity contracts or cudailures related to Excess Amounts may .04 Checklist. A checklist in Appendix
todial accounts under the 403(b) Planbe corrected under TVC in the manner deB of Rev. Proc. 98—22 is provided for use
compliance practices and procedures iscribed in paragraph (1) or (2) of sectiotry an employer in preparing a TVC re-
accordance with Section 4.04 of Rev4.02 above, and are subject to the fee dguest.

Proc. 98-22. scribed in section 8.02 or 8.03, respec-

(6) APRSC is not available to correctively. SECTION 8. FEES FOR TVC
Operat_lonal Fa_|Iures that.are egreg-lou?é,ECTION 7 APPLICATION 01 TVC compliance co_rrection fee.
Operational Failures relating to a diver ROCEDURES FOR TVC The applicable TVC compliance correc-
sion or misuse of plan assets, or other OE— tion fee depends on the type of failure

erational Failures that are not eligible for - o1 |5 general. The procedures andand, generally, the number of employees

correction under APRSC in accordancgpmission requirements of Section 12 asf the employer.

with Rev. Proc. 98-22. Rev. Proc. 98-22 apply for purposes of .02 Fee for Operational Failures.

SECTION 6. TVC PROGRAM TVC. o _ _ Subject to se_ction 8.05 below, the compl_i—
.02 Submission requirements$n addi- ance correction fees for Operational Fail-

.01 In general. TVC generally allows tion to the submission requirements prodres are as follows:

employers to submit an application revided in Section 12.03 of Rev. Proc. 98— (1) The fee for an employer with fewer

questing correction of one or more Opera22, an application under TVC must conthan 25 employees is $500.

tional Failures, Demographic Failures, otain a statement that the employer has (2) The fee for an employer with at

Eligibility Failures. Under TVC, the em- contacted all other entities involved withleast 25 and no more than 1,000 employ-

ployer pays a compliance correction feehe plan and has been assured of coopegres is $1,250.

as described in section 8 below, and cotion in implementing the applicable cor- (3) The fee for an employer with more

rects the failures identified in accordanceection, to the extent necessary. For exhan 1,000 employees but less than

with the terms of a closing agreement erample, if the plan’s failure is the failure 010,000 is $5,000.

tered into by the Service and the emsatisfy the requirements of § 403(b)(1)(E) (4) The fee for an employer with

ployer. Payment of the compliance coren elective deferrals, the employer mustl0,000 or more employees is $10,000.

rection fee is generally required at therior to making the TVC application, con- .03 Fee for certain Excess Amounts.

time the closing agreement is signed. Deact the insurance company or custodiaBubject to section 8.05 below, the compli-

pending on the nature of the failure anavith control over the plan’s assets to asance correction fee for Excess Amounts

the plan’s existing administrative procesure cooperation in effecting a distributhat are corrected pursuant to section

dures, the closing agreement may be cotien of the excess deferrals and the eard-02(2) above is equal to the sum of (1)

ditioned on the implementation of statedngs thereon. the applicable fee described in section
administrative procedures. .03 Required documentsA TVC sub- 8.02 above and (2) two percent of the Ex-

.02 TVC requirementsThe provisions mission must be accompanied by the foeess Amounts, adjusted for earnings
of Rev. Proc. 98-22 relating to Walk-inlowing documents: through the date of the TVC application,
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contributed or allocated in the calendaity Failures. (1) Subject to section 8.05the range, depending on the factors in
year of the TVC application and in thebelow, the compliance correction fee for @aragraph (2) below. This table is the
three calendar years prior thereto. Fo403(b) Plan with failures that include Desame as the table provided in Section
purposes of determining the fee describesiographic or Eligibility Failures is deter-13.05 of Rev. Proc. 98—-22, except that (a)
in this section 8.03, where there is a failmined in accordance with the table sehe reference to the “VCR fee” is changed
ure to satisfy both the § 403(b)(2) and $orth below. It is expected that in most into refer to the TVC compliance correction

415 limits with respect to a single em-stances the compliance correction fee infee for Operational Failures set forth in

ployee for a year, the fee will take into acposed will be at or near the presumptiveection 8.02 above, and (b) the fee is de-
count only the greater Excess Amount. amount in each range; however, the feermined with reference to the number of

.04 Fee for Demographic and Eligibil- may be a higher or lower amount withiremployees rather than participants.

FEES FOR DEMOGRAPHIC AND ELIGIBILITY FAILURES

# of employees Fee range Presumptive Amount
10 or fewer TVC fee for Operational Failures to $4,000 $2,000
11 to 50 TVC fee for Operational Failures to $8,000 $4,000
51to 100 TVC fee for Operational Failures to $12,000 $6,000
101 to 300 TVC fee for Operational Failures to $16,000 $8,000
301 to 1,000 TVC fee for Operational Failures to $30,00( $15,000
Over 1,000 TVC fee for Operational Failures to $70,000 $35,000

(2) Consideration of whether the comThese factors include: (a) whether thand (d) the period of time over which the
pliance correction fee for a 403(b) Plarfailure is a failure to satisfy the requirefailure occurred.
with failures that include Demographic orments of 8§ 401(a)(4), 8§ 401(a)(26), or .05 Fee for multiple failureslf correc-
Eligibility Failures should be equal to,§ 410(b) (pursuant to § 403(b)(12)(A)(i));tion is requested for multiple failures, the
greater than, or less than the presumptie) whether the plan is a Plan of an Inelicompliance correction fee will be deter-
amount set forth in section 8.04(1) abovgible Employer; (c) whether the 403(b)mined in accordance with the table set
will depend on factors relating to the naPlan has a combination of Operationaforth below.
ture, extent, and severity of the failureDemographic, and Eligibility failures;

Multiple Operational Failures Fee described in section 8.02
Multiple Demographic/Eligibility Failures Fee described in section 8.04
Combination of Operational and Fee described in section 8.04

Demographic/Eligibility Failures

Operational Failure(s) with section Fee described in section 8.03
4.02(2) correction of Excess Amounts

Demographic/Eligibility Failures and Fee described in section 8.03, suh-
Operational Failures including section stituting section 8.04 fee for sectipn
4.02(2) correction of Excess Amounts 8.02 fee
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.06 Fee for egregious failuresConsis- Failures; (7) the period over which thedeterminations regarding the issuance of
tent with section 13.05(3) of Rev. Procfailure occurred; and (8) the reason for thearious types of closing agreements. This
98-22, in cases involving failures that aréailure (for example, data errors such amformation will be used to issue closing
egregious, the maximum compliance corerrors in transcription of data, the transpaagreements to allow individual plans to
rection fee applicable to the plan is insition of numbers, or minor arithmeticcontinue to maintain their tax qualified

creased to 40 percent of the Total Sanerrors). status. As a result, favorable tax treat-
tion Amount and no presumptive amountSE CTION 10. EFFECT ON OTHER ment of the benefits of the eligible em-
applies. DOCUMENTé ployees is retained. The likely respon-

SECTION 9. AUDIT CAP FOR dents are state or local governments and

403(B) PLANS .01 Except as provided in section 1onprofit institutions. _
below, the TVC program described in The estimated total annual reporting
.01 Audit CAP requirementsThe pro- Rev. Procs. 95-24 and 96-50 is modifie@nd/or recordkeeping burden is 1,899
visions of Sections 14 and 15 of Revand superseded by this revenue proc@OUfS-
Proc. 98-22 are expanded to cover 403(lure. The estimated annual burden per re-
Plans. Thus, in the event the Service .02 Rev. Proc. 99-8, 1999-1 |.R.Bspondent/recordkeeper varies from .5 to
identifies an Operational Failure, Demo229, is modified as provided in section &2 hours, depending on individual cir-
graphic Failure, or an Eligibility Failure of this revenue procedure. cumstances, with an estimated average of
upon an Employee Plans or Exempt Orga- .03 Rev. Proc. 98-22 is modified and.8 hours. The estimated number of re-
nizations examination (other than a failamplified by this revenue procedure. spondents and/or recordkeepers is 500.
ure that has been corrected under APRSC The estimated frequency of responses
or TVC or that is eligible for correction SECTION 11. EFFECTIVE DATE is occasionally.
with respect to. the féilure if the employer%edure 'S Ja_nuary 1, 1999. However, %C;]n Zs Iphgirrnéir:?:m?lﬁa Ee:;eo:::gema?;r-
corrects the failure, pays a sanction in ac./'C application made on or after Ja_nuar}gl ?n the administration >c/)f any internal
cordance with Sect,ion 9.02 below, adOptClS, 1999 and prior to JUIy 1, 1999 WI” be evenue law. Generally tax rZ’[urnS and
appropriate administra.tive procédure feviewed under the guidance provided if i f' i y fidential
‘:’ﬁev. Procs. 95-24 and 96-50, unless ti@x return information are confidential, as

and enters into a closing agreement wi applicant indicates that the TVC applica-reqUirEd by 26 U.S.C. 6103.

the Service. Audit CAP for 403(b) IDIanStion should be reviewed under the guid
is not available for failures relating to a ) R QUIADRAFTING INFORMATION
. : ) ance provided in this revenue procedure.
misuse or diversion of plan assets. L - .
. . TVC applications made on and after July The principal author of this revenue
02 Payment of sanctionThe sanction 1, 1999 will in all cases be reviewed i d is R dS. Ferb f th
under Audit CAP for 403(b) Plans is a ne:" fprocedure Is Rosamond S. Ferber of the

gotiated percentage of the Total SanCtiOaccordance with the guidance provided iEmployee Plans Division. For more in-

Amount. Sanctions will not be excessive&"s revenue procedure. 1:jormatior|1I Cﬁncgrninlg this IrDelvenuS_p_ro_ce-
and will bear a reasonable relationship t§ECTION 12. PAPERWORK ure, call the Employee Plans Division

. : Telephone Number, (202) 622-6074 or
the nature, extent, and severity of the falREDUCTION ACT 202p 622-6075 (not ( toII)f o numbe
ures. The amount of the sanction will de- (202) - (not a toll-free number)

pend on factors relating to the nature, ex- The collection of information con- Petween the hours of 1:30 and 4:00 pm,
tent, and severity of the failures, includingained in this revenue procedure has bedionday through Thursday. Ms. Ferber
the extent to which correction had proseviewed and approved by the Office offdy be reached at (202) 622-6214 (also
gressed before the examination was initManagement and Budget in accordandeot a toll-free number).

ated. Other factors relating to the naturayith the Paperwork Reduction Act (44
extent, and severity of the failures inU.S.C. 3507) under control number
clude: (1) the number and type of em1545-1645. 26 CFR 601.105: Examination of returns and
ployees affected by the failure; (2) the An agency may not conduct o sponsof T 7 Shri Sect, o Soserert

number of nonhighly compensated emand a person is not required to respond t@yso Part I, § 280F; 1.280F-7, 1.61-21.)

ployees who would be adversely affected collection of information unless the col-

if the plan were not treated as a plan dédection of information displays a valid Rev. Proc. 99-14

scribed in § 403(b); (3) whether the fail-control number.

ure is a failure to satisfy the requirements The collection of information in this SecTION 1. PURPOSE

of § 401(a)(4), § 401(a)(26), or § 410(byevenue procedure is in sections 1.01,

(pursuant to § 403(b)(12)(A)(i)); (4) the4.02, 4.03, 6.01, 6.02, 6.04, 6.05, 7.01- This revenue procedure provides: (1)
extent to which the failure relates to Ex7.04, and 9.01 of this revenue procedurémitations on depreciation deductions for
cess Amounts; (5) whether the plan is @his information is required to enable th@wners of passenger automobiles first
Plan of an Ineligible Employer; (6) Office of Assistant Commissioner (Em-placed in service during calendar year
whether the plan has a combination oployee Plans and Exempt Organizations)999, including separate limitations on
Operational, Demographic, or Eligibility of the Internal Revenue Service to makpassenger automobiles designed to be
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propelled primarily by electricity and For automobiles first provided by em-year 1997; and Rev. Proc. 98-30, for the
built by an original equipment manufacployers to employees that meet the ranaximum fair market value figure for au-

turer (electric automobiles); (2) thequirements of § 1.61-21(e)(1), the valuéomobiles first made available in calendar
amounts to be included in income byo the employee of the use of the automagrear 1998.

lessees of passenger automobiles firbile may be determined under the vehicle

leased during calendar year 1999, includzents-per-mile valuation rule of § 1.61-SECTION 4. APPLICATION

ing separate inclusion amounts for elec21(e). Section 1.61-21(e)(1)(iii)(A) pro- 1. A taxpayer placing an automobile

tric automobiles; and (3) the maximum alvides that for an automobile first madeg, service for the first time during calen-

lowable value of employer-providedavailable after 1988 to any employee ofj,, year 1999 is limited to the deprecia-
automobiles first made available to emthe employer for personal use, the valug,, ‘qeduction shown in Table 1 of sec-
ployees for personal use in calendar yeaf the use of the automobile may not bg,, 4.02(2) or, in the case of an electric
1999 for which the vehicle cents-per-miladetermined under the vehicle Ce”ts'peﬁutomobile, Table 2. A taxpayer first

valuation rule provided under § 1.61-mile valuation rule for a calendar year ifleasing an automobile in calendar year
21(e) of the Income Tax Regulations maghe fair market value of the automobile; 999 must determine the inclusion

be applicable. The tables detailing thes@letermined pursuant to § 1.61-21(d)zmount that is added to gross income
depreciation limitations and lessee inclu¢5)(i) through (iv)) on the first date the aUysing Table 3 of section 4.03 or, in the
sion amounts reflect the automobile priccomobile is made available to the ems

; . . X ) case of an electric automobile, Table 4.
inflation adjustments required byployee exceeds $12,800 as adjusted Ryiharwise. the procedures of § 1.280F—

§ 280F(d)(7) of the Internal Revenue§ 280F(d)(7). 7(a) must be followed. An employer pro-

Code. The maximum allowable automo- o : . . .
. _ ) SECTION 3. SCOPE AND OBJECTIVE Viding an automobile for the first time in
bile value for applying the vehicle cents: calendar year 1999 for the personal use of

per-mile valuation rule reflects the auto- oy The jimitations on depreciation deany employee may determine the value of
mobile price inflation adjustment of y,¢tions in section 4.02 of this revenughe use of the automobile by using the
§ 280F(d)(7) as required by § 1.61~21(}5;qcedure apply to automobiles (othecents-per-mile valuation rule in § 1.61-

(DG A). than leased automobiles) that are placetd(e) if the fair market value of the auto-
SECTION 2. BACKGROUND in service in calendar year 1999 and conmnobile does not exceed the amount speci-
tinue to apply for each tax year that thdéied in section 4.04(2). If the fair market
For owners of automobiles, § 280F(aputomobile remains in service. value of the automobile exceeds the

imposes dollar limitations on the depreci- 02. The tables in section 4.03 of thimmount specified in section 4.04(2), the
ation deduction for the year that the autarevenue procedure apply to leased autemployer may determine the value of the
mobile is placed in service and each suenobiles for which the lease term begins inse of the automobile under the general
ceeding year. In the case of electricalendar year 1999. Lessees of such autealuation rules of § 1.61-21(b) or under
automobiles placed in service after Aumobiles must use these tables to detethe special valuation rules of § 1.61-21(d)
gust 5, 1997, and before January 1, 200Bjine the inclusion amount for each taAutomobile lease valuation) or § 1.61—
§ 280F(a)(1)(C) requires tripling of theseyear during which the automobile is21(f) (Commuting valuation) if the ap-
limitation amounts. Section 280F(d)(7)leased. plicable requirements are met.
requires the amounts allowable as depre- 03. SeeRev. Proc. 96-25, 1996-1 C.B. 02. Limitations on Depreciation De-
ciation deductions to be increased by 681, for information on determining in-ductions for Certain Automobiles.
price inflation adjustment amount for paselusion amounts for automobiles first (1) Amount of the Inflation Adjust-
senger automobiles placed in service aftéegased before January 1, 1997; Rev. Proment. Under § 280F(d)(7)(B)(i), the auto-
calendar year 1988. 97-20, 1997-1 C.B. 647, for automobilesnobile price inflation adjustment for any
For leased automobiles, § 280F(c) refirst leased during calendar year 1997, inzalendar year is the percentage (if any) by
quires a reduction in the deduction aleluding electric automobiles first leasedvhich the CPI automobile component for
lowed to the lessee of the automobileon or after January 1, 1997, and befor®ctober of the preceding calendar year ex-
The reduction must be substantiallyAugust 6, 1997; Rev. Proc. 98-24, 1998¢ceeds the CPIl automobile component for
equivalent to the limitations on the deprei0 I.R.B. 31, for electric automobiles firstOctober 1987. The term “CPl automobile
ciation deductions imposed on owners deased after August 5, 1997, and beforeomponent” is defined in § 280F(d)-
automobiles. Under § 1.280F-7(a), thiSanuary 1, 1998; and Rev. Proc. 98-3@7)(B)(ii) as the “automobile component”
reduction requires the lessees to include998-17 I.R.B. 6, for all automobiles firstof the Consumer Price Index for all Urban
in gross income an inclusion amount leased in calendar year 1998. Consumers published by the Department
determined by applying a formula to 04. The maximum fair market valueof Labor (the CPI). The new car compo-
the amount obtained from a table. TherBigure in section 4.04(2) of this revenueent of the CPIl was 115.2 for October
is a table for lessees of electric automa@rocedure applies to employer-provided987 and 139.7 for October 1998. The
biles and a table for all other passengeutomobiles first made available to anyDctober 1998 index exceeded the October
automobiles. Each table shows inclusioemployee for personal use in calendat987 index by 24.5. The Internal Rev-
amounts for a range of fair market valuegear 1999. SeeRev. Proc. 97-20, for the enue Service has, therefore, determined
for each tax year after the automobile immaximum fair market value figure for au-that the automobile price inflation adjust-
first leased. tomobiles first made available in calendament for 1999 is 21.27 percent
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(24.5/115.2x 100%). This adjustment is biles) for 1999. To determine the dollar ~ (2) Amount of the Limitation.For
applicable to all automobiles that are firsimitations applicable to an electric auto-automobiles (other than electric automo-
placed in service in calendar year 1999gnobile first placed in service during cal-biles) placed in service in calendar year
The dollar limitations in § 280F(a) mustendar year 1999, the dollar limitations inl999, Table 1 contains the dollar amount
therefore be multiplied by a factor of8 280F(a) are tripled in accordance with 8f the depreciation limitations for each
0.2127, and the resulting increases, aft@B80F(a)(1)(C) and are then multiplied bytax year. For electric automobiles placed
rounding to the nearest $100, are added &factor of 0.2127; the resulting increasesn service in calendar year 1999, Table 2
the 1988 limitations to give the depreciaafter rounding to the nearest $100, areontains these amounts.

tion limitations applicable to passengepdded to the tripled 1988 limitations to

automobiles (Other than electric automogive the deprECiation limitations for 1999.

REV. PROC. 99-14 TABLE 1

DEPRECIATION LIMITATIONS FOR AUTOMOBILES
(OTHER THAN ELECTRIC AUTOMOBILES)
FIRST PLACED IN SERVICE IN CALENDAR YEAR 1999

Tax Year Amount
1st Tax Year $3,060
2nd Tax Year $5,000
3rd Tax Year $2,950
Each Succeeding Year $1,775

REV. PROC. 99-14 TABLE 2

DEPRECIATION LIMITATIONS FOR ELECTRIC AUTOMOBILES
FIRST PLACED IN SERVICE IN CALENDAR YEAR 1999

Tax Year Amount
1st Tax Year $9,280
2nd Tax Year $14,900
3rd Tax Year $8,950
Each Succeeding Year $5,325

03. Inclusions in Income of Lessees ofulated under the procedures described while lessees of electric automobiles
Automobiles. § 1.280F-7(a). Lessees of automobileshould use Table 4.

The inclusion amounts for automobilesther than electric automobiles should use
first leased in calendar year 1999 are caFable 3 in applying these procedures,

REV. PROC. 99-14 TABLE 3

DOLLAR AMOUNTS FOR AUTOMOBILES (OTHER THAN ELECTRIC AUTOMOBILES)
WITH ALEASE TERM BEGINNING IN CALENDAR YEAR 1999

Fair Market Value Tax Year During Lease

of Automobile
Over Not Over 1st 2nd 3rd 4th 5th and Later

$ 15,500 15,800 2 3 4 4 6

15,800 16,100 4 7 10 13 14
16,100 16,400 6 11 17 20 23
16,400 16,700 8 15 23 28 32
16,700 17,000 10 20 29 35 41
17,000 17,500 13 25 38 45 53
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REV. PROC. 99-14 TABLE 3

DOLLAR AMOUNTS FOR AUTOMOBILES (OTHER THAN ELECTRIC AUTOMOBILES)
WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 1999

U

-

Fair Market Value Tax Year During Lease
of Automobile

Over Not Over 1st 2nd 3rd 4th 5th and Lat
17,500 18,000 16 32 48 58 68

18,000 18,500 19 39 59 71 82

18,500 19,000 22 47 69 83 96

19,000 19,500 26 53 80 96 111

19,500 20,000 29 61 90 108 126

20,000 20,500 32 68 101 121 140
20,500 21,000 35 75 111 134 155
21,000 21,500 39 82 122 146 169
21,500 22,000 42 89 132 160 183
22,000 23,000 47 100 148 178 206
23,000 24,000 53 114 169 204 235
24,000 25,000 60 128 190 229 264
25,000 26,000 66 142 212 254 293
26,000 27,000 73 156 233 279 322
27,000 28,000 79 171 253 305 351
28,000 29,000 85 185 275 330 380
29,000 30,000 92 199 296 355 410
30,000 31,000 98 214 316 381 439
31,000 32,000 105 227 338 406 468
32,000 33,000 111 242 359 431 497
33,000 34,000 118 256 380 456 527
34,000 35,000 124 270 402 481 556
35,000 36,000 131 284 423 506 585
36,000 37,000 137 299 443 532 614
37,000 38,000 144 313 464 557 643
38,000 39,000 150 327 486 582 672
39,000 40,000 157 341 507 607 702
40,000 41,000 163 355 528 633 731
41,000 42,000 170 369 549 658 760
42,000 43,000 176 384 570 683 789
43,000 44,000 183 398 591 708 819
44,000 45,000 189 412 612 734 848
45,000 46,000 196 426 633 759 877
46,000 47,000 202 441 654 784 906
47,000 48,000 208 455 675 810 935
48,000 49,000 215 469 696 835 964
49,000 50,000 221 483 718 860 993
50,000 51,000 228 497 739 885 1,023
51,000 52,000 234 512 759 911 1,052
52,000 53,000 241 526 780 936 1,081
53,000 54,000 247 540 802 961 1,110
54,000 55,000 254 554 823 986 1,140
55,000 56,000 260 569 843 1,012 1,169
56,000 57,000 267 582 865 1,037 1,198
57,000 58,000 273 597 886 1,062 1,227
58,000 59,000 280 611 907 1,087 1,256
59,000 60,000 286 625 928 1,113 1,285
60,000 62,000 296 646 960 1,151 1,329
62,000 64,000 309 675 1,002 1,201 1,387
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REV. PROC. 99-14 TABLE 3

WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 1999

DOLLAR AMOUNTS FOR AUTOMOBILES (OTHER THAN ELECTRIC AUTOMOBILES)

of Automobile

Fair Market Value

Tax Year During Lease

U

Over Not Over 1st 2nd 3rd 4th 5th and Lat
64,000 66,000 322 703 1,044 1,252 1,446
66,000 68,000 335 732 1,086 1,302 1,504
68,000 70,000 348 760 1,128 1,353 1,563
70,000 72,000 361 788 1,171 1,403 1,621
72,000 74,000 374 817 1,212 1,454 1,679
74,000 76,000 387 845 1,255 1,504 1,738
76,000 78,000 399 874 1,297 1,555 1,796
78,000 80,000 412 902 1,339 1,606 1,854
80,000 85,000 435 952 1,413 1,694 1,956
85,000 90,000 467 1,023 1,518 1,821 2,102
90,000 95,000 500 1,094 1,623 1,947 2,248
95,000 100,000 532 1,165 1,729 2,073 2,394

100,000 110,000 581 1,271 1,887 2,263 2,612
110,000 120,000 645 1,414 2,097 2,516 2,904
120,000 130,000 710 1,556 2,308 2,768 3,196
130,000 140,000 775 1,697 2,519 3,021 3,488
140,000 150,000 840 1,839 2,730 3,274 3,779
150,000 160,000 904 1,982 2,940 3,526 4,072
160,000 170,000 969 2,124 3,151 3,779 4,363
170,000 180,000 1,034 2,265 3,362 4,032 4,655
180,000 190,000 1,099 2,407 3,573 4,284 4,947
190,000 200,000 1,163 2,550 3,783 4,537 5,238
200,000 210,000 1,228 2,692 3,994 4,789 5,530
210,000 220,000 1,293 2,833 4,205 5,043 5,822
220,000 230,000 1,358 2,975 4,416 5,295 6,114
230,000 240,000 1,422 3,118 4,626 5,548 6,405
240,000 250,000 1,487 3,260 4,837 5,800 6,697
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REV. PROC. 99-14 TABLE 4
DOLLAR AMOUNTS FOR ELECTRIC AUTOMOBILES

WITH A LEASE TERM BEGINNING IN CALENDAR YEAR 1999

Fair Market Value
of Automobile

Tax Year During Lease

U

=

Over Not Over 1st 2nd 3rd 4th 5th and Lat
$ 47,000 48,000 7 14 21 26 30
48,000 49,000 14 28 42 51 59
49,000 50,000 20 43 62 77 88
50,000 51,000 27 57 83 102 118
51,000 52,000 33 71 105 127 147
52,000 53,000 39 86 126 151 177
53,000 54,000 46 100 147 177 205
54,000 55,000 52 114 168 202 235
55,000 56,000 59 128 189 228 264
56,000 57,000 65 142 211 253 292
57,000 58,000 72 156 232 278 322
58,000 59,000 78 171 252 304 351
59,000 60,000 85 185 273 329 380
60,000 62,000 95 206 305 367 424
62,000 64,000 107 235 347 417 483
64,000 66,000 120 263 389 468 541
66,000 68,000 133 291 432 518 600
68,000 70,000 146 320 473 569 658
70,000 72,000 159 348 516 619 716
72,000 74,000 172 377 558 669 775
74,000 76,000 185 405 600 720 833
76,000 78,000 198 433 643 771 891
78,000 80,000 211 462 684 822 949
80,000 85,000 234 511 758 910 1,052
85,000 90,000 266 582 864 1,036 1,198
90,000 95,000 298 654 968 1,163 1,343
95,000 100,000 331 724 1,075 1,289 1,489
100,000 110,000 379 831 1,232 1,479 1,708
110,000 120,000 444 973 1,443 1,731 2,000
120,000 130,000 509 1,115 1,654 1,984 2,291
130,000 140,000 574 1,257 1,864 2,237 2,583
140,000 150,000 638 1,399 2,075 2,490 2,875
150,000 160,000 703 1,541 2,286 2,742 3,167
160,000 170,000 768 1,683 2,497 2,994 3,459
170,000 180,000 833 1,825 2,707 3,248 3,750
180,000 190,000 897 1,967 2,918 3,500 4,042
190,000 200,000 962 2,109 3,129 3,753 4,333
200,000 210,000 1,027 2,251 3,340 4,005 4,625
210,000 220,000 1,092 2,393 3,550 4,258 4,917
220,000 230,000 1,156 2,535 3,761 4,511 5,209
230,000 240,000 1,221 2,677 3,972 4,763 5,501
240,000 250,000 1,286 2,819 4,183 5,016 5,792
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04. Maximum Automobile Value formobiles first made available to any embiles that are first leased during calendar

Using the Cents-per- mile Valuation Ruleployee for personal use in calendar yearear 1999, and to employer-provided au-
(1) Amount of AdjustmentUnder 1999. The maximum fair market valugomobiles first made available to employ-

§ 1.61-21(e)(1)(iii)(A), the limitation on specified in 8§ 1.61-21(e)(1)(iii)(A) mustees for personal use in calendar year
the fair market value of an employer-protherefore be multiplied by a factor 0f1999.
vided automobile first made available td.2127, and the resulting increase, after
any employee for personal use after 198®&unding to the nearest $100, is added {3RAFTING INFORMATION
is to be adjusted in accordance with 12,800 to give the maximum value for 1o principal author of this revenue
280F(d)(7). Accordingly, the adjustmentl999. procedure is Bernard P. Harvey of the Of-
for any calendar year is the percentage (if (2) The Maximum Automobile Value .o of the Assistant Chief Counsel
any) by which the CPI automobile com-or automobiles first made available "tPassthroughs and Special Industries).
ponent for October of the preceding calealendar year 1999 to any employee g, further information regarding the de-
endar year exceeds the CPI automobithe employer for personal use, the Vehic'ﬁreciation limitations and lessee inclusion
component for October 1987. See, sectiorents-per-mile valuation rule may be apzmqunts in this revenue procedure, con-
4.02(1). The new car component of thelicable if the fair market value of the ausy5¢t mr. Harvey at (202) 622-3110; for
CPI was 115.2 for October 1987 andomobile on the date it is first made ava”Turther information regarding the maxi-
139.7 for October 1998. The Octobenble does not exceed $15,500. mum automobile value for applying the

1998 index exceeded the October 1987 ; ; ;
- ECTION 5. EFFECTIVE DATE vehicle cents-per-mile valuation rule,
index by 24.5. The Internal Revenue Ser contact Ms. Lynne Camillo of the Office

vice has, therefore, determined that the 15 revenue procedure is effective foof the Associate Chief Counsel (Em-
adjustment for 1999 is 21.27 percenf;omopiles (other than leased automgloyee Benefits and Exempt Organiza-
(24.5/115.2< 100%). This adjustment is pjjaq) that are first placed in service durtions) at (202) 622-6040 (not toll-free
applicable to all employer-provided autojng cajendar year 1999, to leased automealls).
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Part IV. Items of General Interest

Cambridge Alliance Inc., Cambridge,
MA

Camden Enterprises and Associates
Incorporated, Baltimore, MD

Foundations Status of Certain
Organizations

Announcement 99-10

The following organizations have
failed to establish or have been unable to Galloway, OH

maintain their status as public charities op@MP Excel, De Rio, TX

as operating foundations. Accordingly,Camp Grandir Inc., St. Paul, MN
amp Gruber Chapel Fund Inc.,

grantors and contributors may not, afte? OKlah Citv. OK

this date, rely on previous rulings or desé a I(:)mad 'ttY’ Spok WA

ignations in the Cumulative List of Orga_cancebr ”ogn atlog, PO z/ine, iati

nizations (Publication 78), or on the pre- a:mp f ¢ Icl)ut? yTI\?ncer ssociation

sumption arising from the filing of notices nc., Laloflete,

under section 508(b) of the Code. This™_.

- . . City, UT

listing doesnotindicate that the organiza- :

. . ._ Cancer Prevention and Treatment

tions have lost their status as organiza- . .

tions described in section 501(c)(3), eligi- Research Institute of Arizona Inc.,
€19 Eountain Hills, AZ

ble to receive deductible contributions. Canines Assisting People Inc.. Tampa
Former Public CharitiesThe following g P v pa,

organizations (which have been treated Eéanoeing for Kids. Columbia. SC
organizations that are not private founda(—:anus Games Inc, Auburn NY

tions described in section 509(a) of th%ape Cod Charities. S. Yarmouth. MA
Code) are now classified as private founCape Cod Wildlife Ir;c .Mashpee ’MA

datmgs: h Cape Verdean Cultural Preservation
C and C Outreach, Marrero, LA Council Inc., Annandale, VA

Cabin John Baseball Association Inc., Capitol Area Parent Action, Austin, TX

Bethesda,.MD Capitol East Community Development
Caddo-Bossier Drop Your Guns Inc., Corporation, Washington, DC

Shreyeport, LA . C A P ON-Cincinnati Area Pediatric
Calcasieu Chapter of the Louisiana Nurses. Cincinnati. OH

Carr Fork Volunteer Fire Department
Incorporated, Litt Carr, KY

Carteret AIDS Service Advocacy Inc.,
AKA CASA Inc., Beaufort, NC

Camp Chase Memorial Association Inc., Cary Educational Foundation, Cary, NC

Cassio Eastland Marrow Foundation,
Florence, AL

Castle Now and Beyond, Merced, CA

Casual Classics, Gastonia, NC

Catoosa Girls Softball Association,
Catoosa, OK

Cats Cause We Care Shelter Inc., Rising
Star, TX

Cancer Pain Relief-Utah Inc., Salt Lake Cause Action Now Inc., New York, NY

CCH Lincoln-Glenarm Housing Inc.,
Denver, CO

C E Byrd Band Booster Club,
Shreveport, LA

Cecil A Hill Memorial, Austin, TX

Cedar Ridge Resident Council Inc.,
Houston, TX

Celebration of Books, Huntsville, AL

Celebration of Women, San Diego, CA

C E Ministries Inc., Oklahoma City, OK

Center City South Town Watch,
Philadelphia, PA

Center for Asian Indian Newcomers, San
Francisco, CA

Center for Biblical Values Inc., Grand
Rapids, Ml

Center for Character Education Inc.,

Council on Child Abuse, Lake Charles,carginal Scholarship Fund, East Orange, Skokie, IL

LA NJ

Calcutta Rescue-USA, Memphis, TN care Con Foundation, Westerville, OH
Calhoun County Crime Stoppers InC.,  care House Inc., Detroit, M

Port Lavaca, TX Care International Inc., Boston, MA
California Alliance Against Domestic
Violence, Modesto, CA
California Association of Leadership
Programs, Sunnyvale, CA
California Council to Promote Self-

Denver, CO
Caribbean American Community

NY

Comprehensive Center Inc., Brooklyn,

Center for Counseling Alcoholics and
Addicts, Phoenix, AZ

Center for D U | Rehabilitation and
Education Inc., Coral Gables, FL

Career Education Through Role Models, Center for Effective Organization, Austin,

X

Center for Environmental Initiatives Inc.,
Atlanta, GA

Center for Gerontology Inc., Ft.

Esteem and Responsibility, Davis, CA Caribbean Cultural Association, Portland, Lauderdale, FL

California Wellness Information
Network, Sacramento, CA

CALQED, Sacramento, CA

Calument Ecological Park Association,
Chicago, IL

Calvary Chapel of Sparks, Sparks, NV

Calvary Community Corporation,
Cincinnati, OH

Calvert County Symphonic Orchestra
Boosters Club Inc., St. Leonard, MD

Calvert Farmland Trust Inc.,
Huntingtown, MD Carolyn Darch Ministries Inc., Troy, Ml

Cambodian Society of Houston, HoustonCarpenters Home Improvement Inc.,
X Milwaukee, WI

OR

Caring & Loving All Special Persons
Inc., Rexford, MT

Caring Concepts Inc., Gonzales, TX

Inc., Carlisle, MA

Carnation-DuvalA S A P Together
Community Task Force, Carnation,
WA
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Carney Classic Foundation, Thorton, IL
CAROB Foundation Inc., New York, NY Center for Rebuilding Americas Schools,

Center for Human Advancement, El Paso,
TX

Center for Indonesian Studies Inc.,
Sussex, WI

Carlisle Center for Violence Prevention Center for Investment Research, Plano,

X

Center for Joyful Living, Thousand Oaks,
CA

Center for Personal Exploration, Cedar
Rapids, IA

Palatine, IL

Center for Social Research, Cambridge,
MA
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Center for Spiritual Growths &
Prosperity Corp., New York, NY

Center for the Development of Senior
Horizons, Detroit, MI

Center for the New Millennium,
Minneapolis, MN

Center for the Study of Tyranny Inc.,
Kensington, MD

Center for the Study of Harassment of
African-American Inc., Washington,
DC

Center for Unlimited Possibilities Inc.,
Valparaiso, IN

Center for Ventures in Girls Education
Inc., Wellesley, MA

Champlain Rifles, Fair Haven, VT

Champlain Police Association,
Champlain, MN

Change the World Inc., Lawrenceuville,
GA

Changing Direction Inc., Bronx, NY

Channel It Distribution Network Inc.,
Minneapolis, MN

Charity Family Life, Richmond, VA

Charlotte Als Research & Support
Corporation, Charlotte, NC

Charlotte County Hunger Program Inc.,

Drakes Branch, VA
Charlton Pollard Alumni Association of
Northern Calif., San Francisco, CA

Centipede Artists Cooperative, Danbury, Charter Educational Alternatives Inc.,

CT
Central Arizona Charitable Trust,
Phoenix, AZ

Shutesbury, MA

Child Placement Professionals Inc., Ada,

OH
Child Reach Foundation Inc., Dallas, TX
Child Support Recovery Foundation,

Mesa, AZ

If an organization listed above submits
information that warrants the renewal of
its classification as a public charity or as a
private operating foundation, the Internal
Revenue Service will issue a ruling or de-
termination letter with the revised classi-
fication as to foundation status. Grantors
and contributors may thereafter rely upon
such ruling or determination letter as pro-
vided in section 1.509(a)-7 of the Income
Tax Regulations. It is not the practice of
the Service to announce such revised clas-

Chattanooga Basketball Foundation Inc. sification of foundation status in the Inter-

Chattanooga, TN

Central City Affordable Housing, Seattle, Chattanooga Hamilton County

WA

Central Coast Support Services Inc.,
Monterey, CA

Central Crisis Center, Melrose, MN

Central Cultural Andino Inc., Central
Falls, RI

Central High School Speech & Debate
Parents Club, Davenport, 1A

Central Maine Affordable Housing, Bar
Harbor, ME

Central Maine Youth Hockey Assn.,
Greene, ME

Central Ohio Rainforest Action Group,
Columbus, OH

Central States Fair, Rapid City, SD

Central Texas Lulac Council No. 4525,
Waco, TX

Central Virginia Therapeutic Riding
Programs Inc., Lynchburg, VA

Neighborhood Network, Chattanooga,

TN

nal Revenue Bulletin.

Long-Term Capital Gain

Chattanooga Youth Corp., Chattanooga, Treatment for Fiscal Year

TN
CHBR League Inc., Gibbsboro, NJ
Cheer-Dance America Inc., Lynn, MA
Cherish Us Inc., Englewood, NH
Chernobyl Childrens Foundation Inc.,
Brooklyn, NY

1997-98 Individuals, Estates,
Partnerships, and S
Corporations

Announcement 99-11

Cherokee Heights Resident Management The Internal Revenue Service Restruc-

Council Inc., Pryor, OK
Chesapeake and Albemarle Railroad

turing and Reform Act of 1998 (Public
Law 105-206) amended section 1(h) of

Historical Society, Virginia Beach, VA the Internal Revenue Code to modify the
Chesapeake Christian Marine Foundatioholding period for certain long-term capi-

Inc., Baltimore, MD

Chesapeake Research Institute Inc.,
Columbia, MD

Cheshire Interfaith Housing Inc.,
Cheshire, CT

Centro Hispano Esperanza Inc., St. CroixChester AIDS Coalition, Chester, PA
Chester High School Band Booster Club,1998 gains, collectibles gains, and part or

VI
C F M Help AKid, Melville, NY

Chester, SC

Chabad Labavitch of Moscow, Brooklyn, Chevra Kadisha of Providence &

NY
Chace Street School Foundation
Charitable TR, Somerset, MA
Challenge Inc., Bath, ME
Challenged People Having Abilities
Needing Competitive Employment
Inc., Milwaukee, WI

Chamber Development Foundation Inc.,

Lynn, MA

Chamber Music Society of Seattle,
Seattle, WA

Chambers Foundation Incorporated,
Indianapolis, IN

Champions for Kids Incorporated,
Raleigh, NC

February 1, 1999

Vicinity, Providence, RI

tal gains. For sales, exchanges, etc., after
December 31, 1997, property held more
than 1 year (instead of more than 18
months) generally is eligible for the 10%,
20%, and 25% capital gains rates. The
28% rate will now apply only to the pre-

all of the gain from the sale or exchange
of qualified small business stock.
The 1997 Schedules D and instructions

Cheyenne Indian Center, Cheyenne, WYused by 1997-98 fiscal year filers do not

Chicago Area Retinoblastoma Support
Group, Harlingen, TX

Chicago Bacchanal Carnaval Inc.,
Chicago, IL

Chicago Institute of Holistic Medicine,
Chicago, IL

Chicago-Metro Bassmasters, Chicago,
IL

reflect the modified holding period for

certain long-term capital gains. There-
fore, fiscal year filers of the 1997 Sched-
ule D for Forms 1040, 1041, 1065, and
1120S (individuals, estates, partnerships,
and S corporations) should prepare that
schedule as if the second bulleted item in
the footnote following Part Il of Schedule

Chickamauga Historical Memorial Trust D were:

Inc., Chickamauga, GA

Child Abduction Prevention Services
Inc., Pahrump, NV

Child First United Inc., Plano, TX

64

* After July 28, 1997, antefore Jan-
uary 1, 1998,for assets held more
than 1 year buhot more than 18
months.
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Instead of: 1998-32 |.R.B. (8/98), reprinted as Publidiskettes recorded using EBCDIC on an
o After July 28, 1997, for assets heldcation 1187, which describes the specifiAS400 system. The correct statement
more than 1 year butot more than cations for filing Form 1042-S, Foreignshould read, “The save command for

18 months. Person’s U.S. Source Income Subject tAS400 is SAVS36F.”

Fiscal year filers who have alreadywithholding, Magnetically or Electroni- C. Part B, Section 8, the last Note:
filed a 1997-98 fiscal year return maycally. “Apply the following formula to deter-
need to file an amended return for that A. Part B, Section 4.08(b) and Part Emine U.S. Federal Tax Withheld (field po-
year to reflect this change in law. Section 2.03(c)(2) incorrectly states thaitions 374-384 of the “Q” Record). All
acceptable sizes of Quarter Inch Carields below are also in the “Q” Record:”
tridges (QIC). Quarter Inch Cartridges Under Income Codes 15 and/or 16 in
Announcement 99-12 with a size of QIC-11 or QIC-1350 are the formula, “=Net Income Amount (440-

) ) not acceptable. 439)” should read “=Net Income Amount
. This announcement reflects informa- g part B, Section 5.01(b)(2), incor-(440-49).”
tion to be corrected in Rev. Proc. 98—44ectly stated the save command fo¥%5
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For exampleodified
use the following defined terms to deelarified, above). and supersedediescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered deterlished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sulmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in ghe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singleaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

1 1 E.O—Executive Order. PHC—Personal Holding Company.
Abbreviations ER—Employer. PO—Possession of the U.S.
ThelfoIIow(ijng‘ﬁlbbreviati_ons in C,“rlremblL_’Sﬁ zn_d f?}r'ERISA—Emponee Retirement Income Security Act.PR—Partner.
g]ti{eytiﬁse will appear in material published in t e Executor. PRS_Partnership.

- F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_lnd'v'duél' FC—Foreign Country. Pub. L—Public Law.
gﬂliﬁcgwelscence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
BE nB ! ?.a.' FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BK_Beni ean: FPH—Foreign Personal Holding Company. Rev. Proc—Revenue Ruling.

—Bank. ) -
B.T.A—Board of Tax Appeals F.R—Federal Register. S—Subsidiary.

T.A— X .

C —iIndividual PP FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
C.B Cumula‘tive Bulletin FX—Foreign Corporation. Stat—Statutes at Large.
C;:R.—Code of Federal Re.gulations G.C.M—Chief Counsel's Memorandum. T—Target Corporation.
Cl—City ' GE—Grantee. T.C—Tax Court.
COOP—-Cooperative GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision GR—Grantor. TFE—Transferee.
CY—County IC—Insurance Company. TFR—Transferor.
D—Decedent I.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.
DE—Donee. LP—Limited Partner. TR—Trust.
Del. Order—Delegation Order. LR—Lessor. TT—Trustee.
DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.
E—Estate. O—Organization. Y—Corporation.
EE—Employee. P—Parent Corporation. Z—Corporation.
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